CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study T-100 April 11, 2006

Memorandum 2006-14

Technical and Minor Substantive Statutory Corrections
(Draft of Tentative Recommendation)

At two recent meetings, the Commission considered a number of issues it
could address pursuant to its statutory authority to correct technical and minor
substantive statutory defects (Gov’'t Code § 8298). This memorandum addresses
a few additional technical revisions.

The first, relating to a repealed cross-reference in Corporations Code Section
16914, was discovered by the staff in addressing an unrelated technical revision.
The second, relating to use of the term “foreman” in Code of Civil Procedure
Section 618, was alluded to in a previous staff note advising that the staff would
study the issue. The third, relating to a repealed cross-reference in Education
Code Section 17595, was suggested to the Commission by a deputy Tulare
County counsel, Harold Wood. (Mr. Wood’s communication to the Commission
is attached as Exhibit p. 1.) Finally, the Commission’s proposed repeal of Fish
and Game Code Section 8610.7, approved at a prior meeting, necessitates a
proposed revision of three other Fish and Game Code sections.

Also attached is a draft of a tentative recommendation discussing the
revisions previously considered by the Commission, as well as these new
proposed revisions. After considering the new proposed revisions, the
Commission will need to decide whether to approve the draft tentative

recommendation to be circulated for comment, as is or with modification.

CORPORATIONS CODE SECTION 16914

Corporations Code Section 16914 provides:
16914. (a) When a merger takes effect, all of the following apply:

(b) (@) ....

(2) Upon receipt of the process and order and the fee set forth in
Section 12206 of the Government Code, the Secretary of State shall
give notice to the entity of the service of the process by forwarding
by certified mail, return receipt requested, a copy of the process
and order to the address specified in the order.



Former Government Code Section 12206, which set the fee to be charged by
the Secretary of State for acceptance of copies of process against a corporation,
firm, partnership, association, business trust, or natural person, was repealed in
1999. 1999 Cal. Stat. ch. 1000, § 53. The text of former Section 12206 was
continued without substantive change — other than the addition of a limited
liability company to the list of business entities specified — in subdivision (c) of
new Government Code Section 12197.

The staff recommends that Corporations Code Section 16914 be amended to
substitute a cross-reference to subdivision (¢) of Government Code Section
12197 in place of the cross-reference to former Government Code Section
12206.

USE OF THE TERM “FOREMAN"

The Commission has already decided to recommend a technical revision of
Code of Civil Procedure Section 618, to delete language authorizing a judge to
perform duties specified in the statute “if there be no clerk.”

The statute also contains two references to the term “foreman”:

618. When the jury, or three-fourths of them, have agreed upon
a verdict, they must be conducted into court and the verdict
rendered by their foreman. The verdict must be in writing, signed by
the foreman, and must be read to the jury by the clerk, or by the
court, if there be no clerk, and the inquiry made whether it is their
verdict. Either party may require the jury to be polled, which is
done by the court or clerk, asking each juror if it is his verdict. If
upon such inquiry or polling, more than one-fourth of the jurors
disagree thereto, the jury must be sent out again, but if no such
disagreement be expressed, the verdict is complete and the jury
discharged from the case.

(Emphasis added.)

The term “foreman,” at least as a reference to the spokesperson of a jury, is
not a gender neutral term. The Commission has previously expressed a
preference, when recommending a revision to a statute for other reasons, to
further recommend revision making the statute gender neutral, if such further
revision can be accomplished without undue confusion or consequence.

The term “foreman” appears in 17 code sections (within the Code of Civil
Procedure, Government Code, and Penal Code), as an intended reference to a
spokesperson of a jury. Fifteen of these code sections use the term to refer to a
spokesperson of a grand jury. At the same time, however, four other code
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sections refer to the spokesperson of a grand jury as a “foreperson.” The
spokesperson of a petit (standard trial) jury is exclusively referred to as a
“foreperson” in California approved civil and criminal jury instructions, and in
various local rules of court.

Consistent with Commission practice, the staff recommends that Section 618
be amended to substitute the term “foreperson” for the term “foreman.”

EDUCATION CODE SECTION 17595

Education Code Section 17595 provides:

17595. Nothing in this code shall preclude the governing board
of any school district from purchasing materials, equipment or
supplies through the Department of General Services pursuant to
Section 14814 of the Government Code.

Mr. Wood correctly points out that Section 17595 contains an obsolete cross-
reference, as Government Code Section 14814 was repealed in 1983.

(Education Code Section 17595 itself was not enacted until 1996, well after
Government Code Section 14814’s repeal. However, Section 17595’s enactment
was part of a large nonsubstantive reorganization of the Education Code. Former
Education Code Section 39643, enacted in 1976 and repealed as part of the same
bill enacting Section 17595, contained the same language as Section 17595.)

Former Government Code Section 14814 generally authorized the
Department of General Services (DGS) to make purchases on behalf of various
public entities, including school districts, if certain specified conditions were met.

The conditions were numerous, including a competitive bidding requirement,
a minimum purchase amount, the obtaining of a price lower than the public
entity could obtain on its own, and a pass through cost to the public entity. The

former section read as follows:

14814. The Department of General Services is authorized to
make purchases of materials, equipment, or supplies, other than
printed material, on behalf of any city, county, city and county,
district, or other local governmental body or corporation
empowered to expend public funds for the acquisition of property,
upon written request of such local agency; provided that such
purchases can be made by the Department of General Services
upon the same terms, conditions and specifications at a price lower
than the local agency can obtain through its normal purchasing
procedures. The state shall incur no financial responsibility in
connection with purchases for local agencies under this section. No
purchase shall be for less than five hundred dollars ($500) and the
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local agency shall accept sole responsibility for payment to the
vendor. All purchases shall be subject to audit and inspection by
the local agency for which made.

The competitive bidding requirements of this chapter shall
apply to purchases made under this section.

Purchases under this section shall be subject to the provisions of
Section 14813.

No purchase shall be made under this section when bids have
been received by the local agency for the furnishing of such
materials, equipment, or supplies, unless the purchase by the
Department of General Services can be made at a lower price upon
the same terms, conditions and specifications.

A charge shall be made to each local agency availing itself of
this service, such charge to be not less than the estimated cost to the
department of rendering the service, including costs incurred by
the department in preparation for a purchase requested by a local
agency in instances where such request is canceled or withdrawn
by the local agency prior to award of the contract or purchase order
by the department.

The Department of General Services may adopt such rules and
regulations as are necessary for the purposes of this section.

Section 14814 was repealed along with several other sections by a bill that
generally transferred the substance of the repealed sections to various sections of
the Public Contract Code. 1983 Cal. Stat. ch. 1231, § 1.5. The language of Section
14814 was transferred largely intact to Public Contract Code Section 10324. In
2000, however, Section 10324 was repealed, and this time the language was not
continued in another code section. 2000 Cal. Stat. ch. 918, § 8.

At present, the code section most closely continuing the substance of former
Government Code Section 14814 as it related to school districts is Public Contract
Code Section 10299(b), which provides:

(b) The director [of General Services] may make the services of
the department [of General Services] available, upon the terms and
conditions agreed upon, to any school district empowered to
expend public funds. These school districts may, without further
competitive bidding, utilize contracts, master agreements, multiple
award schedules, cooperative agreements, or other types of
agreements established by the department for use by school
districts for the acquisition of information technology, goods, and
services. The state shall incur no financial responsibility in
connection with the contracting of local agencies under this section.

Section 10299(b) differs in substance from former Government Code Section
14814; it does not contain several of the purchasing prerequisites specified in the
repealed section. Therefore, it is not sufficient to mechanically replace the cross-
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reference to former Government Code Section 14814 with a reference to Public
Contract Code Section 10299(b). Instead, at least some policy analysis of Section
17595 is required.

Analysis

Section 17595 clarifies that no provision of the Education Code precudes a
school district from making purchases “through the Department of General
Services pursuant to [former] Section 14814 of the Government Code.” The
section does not affirmatively grant either a school district or DGS the authority
to do anything. So what was the reason for enacting this clarifying statute? The
staff sees four alternative possibilities:

e At the time, the Legislature perceived that one or more provisions
of the Education Code might be interpreted to bar a school district
from making purchases through DGS. If this was the rationale, the
cross-reference to Section 14814 may have been provided to make
clear that such an interpretation would be incorrect and would
conflict with Section 14814.

e The Legislature simply wanted to alert or remind practitioners
who dealt primarily with the Education Code that a school district
could make purchases through DGS. In this case, the cross-
reference to Section 14814 would have been provided only for the
convenience of the reader.

e The Legislature wanted to clarify that if a school district made
purchases through DGS, it could only do so pursuant to Section
14814.

e The Legislature perceived that one or more existing provisions of
the Education Code could be interpreted as conflicting with certain
specific purchasing requirements in Section 14814.

As former Section 14814 has since been repealed and the most comparable
existing provision includes fewer restrictions on purchasing by DGS, the third
and fourth objectives are now less pressing than they may have been in the past.
But all four objectives could be served by replacing the reference to former
Section 14814 with a reference to the most comparable existing provision, Public
Contract Code Section 10299. The staff therefore recommends that Education
Code Section 17595 be amended as follows:

17595. Nothing in this code shall preclude the governing board
of any school district from purchasing materials, equipment or
supplies through the Department of General Services pursuant to
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Section H4814-of the- Government-Code 10299 of the Public Contract
Code.

Comment. Section 17595 is amended to correct a cross-
reference. Former Government Code Section 14814, enacted by 1965
Cal. Stat. ch, 371, § 179, was repealed by 1983 Cal. Stat. ch. 1231,
§1.5. It was replaced by former Public Contract Code Section
10324, which in turn was repealed by 2000 Cal. Stat. ch. 918, § 8.
The provision now most similar to former Government Code
Section 14814 is Public Contract Code Section 10299.

REVISIONS RELATING TO FISH AND GAME CODE SECTION 8610.7

The Commission has already approved the proposed repeal of Fish and
Game Code Section 8610.7 as obsolete. Section 8610.7 implemented a
constitutional initiative (Sections 3 and 7 of Article XB of the California
Constitution) prohibiting fishing with gill or trammel nets.

Section 8610.7, however, is cross-referenced in Fish and Game Code Section
8610.8, additional implementing legislation. By its express terms, that provision
is also obsolete; Subdivision (f) provides that the section shall become
inoperative on January 1, 1995. The staff therefore recommends that Section
8610.8 be repealed as obsolete.

In turn, Section 8610.8 is cross-referenced in two near identical Fish and Game
Code sections, Sections 8610.13 and 12003.5. Section 8610.13 provides:

8610.13. (a) The penalty for a first violation of Sections 8610.3
and 8610.4 is a fine of not less than one thousand dollars ($1,000)
and not more than five thousand dollars ($5,000) and a mandatory
suspension of any license, permit, or stamp to take, receive,
transport, purchase, sell, barter, or process fish for commercial
purposes for six months. The penalty for a second or subsequent
violation of Sections 8610.3 and 8610.4 is a fine of not less than two
thousand five hundred dollars ($2,500) and not more than ten
thousand dollars ($10,000) and a mandatory suspension of any
license, permit, or stamp to take, receive, transport, purchase, sell,
barter, or process fish for commercial purposes for one year.

(b) Notwithstanding any other provisions of law, a violation of
Section 8610.8 shall be deemed a violation of Section 7145, and the
penalty for such violation shall be consistent with Section 12002.2.

(c) If a person convicted of a violation of Section 8610.3, 8610.4,
or 8610.8 is granted probation, the court shall impose as a term or
condition of probation, in addition to any other term or condition
of probation, that the person pay at least the minimum fine
prescribed in this section.

Section 12003.5 includes almost the same language:
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12003.5. (a) The penalty for a first violation of Section 8610.3 or
8610.4 is a fine of not less than one thousand dollars ($1,000) and
not more than five thousand dollars ($5,000) and a mandatory
suspension of any license, permit, or stamp to take, receive,
transport, purchase, sell, barter, or process fish for commercial
purposes for six months. The penalty for a second or subsequent
violation of Section 8610.3 or 8610.4 is a fine of not less than two
thousand five hundred dollars ($2,500) and not more than ten
thousand dollars ($10,000) and a mandatory suspension of any
license, permit, or stamp to take, receive, transport, purchase, sell,
barter, or process fish for commercial purposes for one year.

(b) Notwithstanding any other provisions of law, a violation of
Section 8610.8 shall be deemed a violation of Section 7145, and the
penalty for such violation shall be as prescribed by Section 12002.2.

(c) If a person convicted of a violation of Section 8610.3, 8610.4,
or 8610.8 is granted probation, the court shall impose as a term or
condition of probation, in addition to any other term or condition
of probation, a requirement that the person pay at least the
minimum fine prescribed in this section.

Why did the Legislature enact two seemingly duplicative code sections?
Presumably, because it was considered important to provide information about
the penalties for violating Sections 8610.3, 8610.4, and 8610.8 to two types of
readers: (1) persons focusing on the Marine Resources Protection Act of 1990,
which includes those sections as well as Section 8610.13, and (2) persons focusing
on Division 9 of the Fish and Game Code (Fines and Penalties), which includes
Section 12003.5.

But that goal could have been achieved with less redundancy, by cross-
referencing Section 12003.5 in Section 8610.13. The staff therefore recommends
that the sections be amended along the following lines:

8610.13. (a) The penalty for a first violation of Seetions Section
8610.3 and or 8610.4 is-afine-of notlessthanone thousand-dellars
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fine-preseribed-in-this-seetion: is as prescribed in Section 12003.5.
Comment. Section 8610.13 is amended to eliminate redundancy
with identical language in Section 12003.5.

12003.5. (a) The penalty for a first violation of Section 8610.3 or
8610.4 is a fine of not less than one thousand dollars ($1,000) and
not more than five thousand dollars ($5,000) and a mandatory
suspension of any license, permit, or stamp to take, receive,
transport, purchase, sell, barter, or process fish for commercial
purposes for six months. The penalty for a second or subsequent
violation of Section 8610.3 or 8610.4 is a fine of not less than two
thousand five hundred dollars ($2,500) and not more than ten
thousand dollars ($10,000) and a mandatory suspension of any
license, permit, or stamp to take, receive, transport, purchase, sell,
barter, or process fish for commercial purposes for one year.

te) (b) If a person convicted of a violation of Section 8610.3; or
8610.4-e+-8610-8 is granted probation, the court shall impose as a
term or condition of probation, in addition to any other term or
condition of probation, a requirement that the person pay at least
the minimum fine prescribed in this section.

Comment. Section 12003.5 is amended to reflect the repeal of
Section 8610.8.

Respectfully submitted,

Steve Cohen
Staff Counsel



