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C A L I F O R N I A  L A W  R E V I S I O N  C O M MI S S I O N   S T A F F  ME MO R A N DU M 

Study J-505 September 20, 2005 

Memorandum 2005-33 

Civi l  D iscovery (Draft of Tentative Recommendation) 

At the July meeting, the Commission considered whether to (1) clarify and 
refine the rules governing a deposition taken in California for purposes of a 
proceeding pending elsewhere, (2) make nonsubstantive, clarifying revisions of 
the provisions governing service of a response to interrogatories or a response to 
an inspection demand, and (3) create a calendar preference for writ review of a 
discovery ruling on an issue common to consolidated cases. Attached is a draft of 
a tentative recommendation implementing the Commission’s decisions on the 
first two points. The draft does not address the calendar preference issue. The 
Commission has received several letters regarding that issue, but is expecting 
substantial further material from the Judicial Council. We will cover that issue in 
a supplement to this memorandum or in a future memorandum, depending on 
when we receive the expected material from the Judicial Council. The key issue 
raised by the present memorandum is whether to approve the attached draft as a 
tentative recommendation for circulation for comment, as is or with revisions. 

At the July meeting, the Commission requested further research regarding 
several points relating to a deposition taken in California for purposes of a 
proceeding pending elsewhere. The Commission has since received further 
comments from process server Tony Klein, which are attached as Exhibit pages 
1-3. In general, Mr. Klein agrees with the Commission’s proposed approach. He 
raises a number of new concerns, however, which are discussed below, along 
with the issues that the Commission asked the staff to research. 

(Unless otherwise specified, all statutory references are to the Code of Civil 
Procedure.) 

DEPOSITION IN CALIFORNIA FOR PURPOSES OF A PROCEEDING PENDING 

ELSEWHERE (SECTION 2029.010) 

The following issues relate to the proposed amendment of Section 2029.010, 
which governs the procedure for deposing a witness in California for purposes of 
a proceeding pending in another jurisdiction: 
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Retention of  Local  Counsel When Obtaining a Subpoena to Depose a Wi tness 
in Cal i fornia for Purposes of  an Out-of-State Proceeding 

At the July meeting, the Commission asked the staff to do further research on 
whether to require a litigant in an out-of-state proceeding (other than a pro per 
litigant) to retain local counsel or have out-of-state counsel admitted pro hac vice 
before deposing a witness in California. This matter proved relatively easy to 
research. 

Business and Professions Code Section 6125 provides that “[n]o person shall 
practice law in California unless the person is an active member of the State Bar.” 
In Birbrower, Montalbano, Condon & Frank, P.C. v. Superior Court, 17 Cal. 4th 119, 
127, 949 P.2d 1, 70 Cal. Rptr. 2d 304 (1998), the California Supreme Court 
interpreted Section 6125 to establish a general rule that “although persons may 
represent themselves and their own interests regardless of State Bar membership, 
no one but an active member of the State Bar may practice law for another 
person in California.” The Court determined that an out-of-state law firm 
violated this rule by having counsel who lacked a California license perform 
legal services in the state (including settlement negotiations and preparation for 
an arbitration). Id. at 123-24, 140. The Court recognized, however, that Section 
6125 is subject to some exceptions and does not define what it means to “practice 
law” or what is “in California” within the meaning of the statute. Id. at 128-31. 

Following the Birbrower decision, the Legislature passed a bill authored by 
Senator Morrow (the Commission’s Senate member) calling for creation of a task 
force to study multijurisdictional legal practice. 2000 Cal. Stat. ch. 47. The 
California Supreme Court Advisory Task Force on Multijurisdictional Practice 
was formed in January 2001 and issued a comprehensive report on the subject a 
year later. Among other things, the report recommended that a rule be drafted 
under which “out-of-state attorneys would be able to undertake specified tasks 
in California related to litigation pending in another jurisdiction.” California 
Supreme Court Advisory Task Force on Multijurisdictional Practice, Final Report 
and Recommendations (Jan. 7, 2002), at 38. In proposing this approach, the task 
force specifically considered the situation in which an out-of-state attorney 
“tak[es] depositions in pending or anticipated litigation to occur in a jurisdiction 
other than California.” Id. at 24. 

To implement the task force’s recommendation on this point, California Rule 
of Court 966 was adopted effective November 15, 2004. The stated purpose of the 
rule is “to permit an attorney who is licensed to practice law in a jurisdiction in 
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the United States other than California, and who is in California temporarily as 
part of litigation, to perform litigation tasks in California under specified 
circumstances.” Cal. R. Ct. 966. The full text of the rule is attached as Exhibit pp. 
4-5. “Consumers of legal services are protected because out-of-state attorneys 
practicing under this rule will be subject to the jurisdiction of the State Bar of 
California, the jurisdiction of the courts of California, the laws of the State of 
California relating to the practice of law, and the California Rules of Professional 
Conduct.” Report of the California Supreme Court Multijurisdictional Practice 
Implementation Committee: Final Report and Proposed Rules (March 10, 2004), 
at 6. In addition, each out-of-state attorney practicing pursuant to the rule is 
under the supervision of the out-of-state tribunal in which the proceeding is 
pending. Id. 

The rule essentially creates a safe harbor such that if a party is represented by 
an out-of-state attorney in an out-of-state proceeding under the conditions 
specified in the rule, the party does not have to retain local counsel to be able to 
depose a witness in California. This is one way in which the rule “allows 
attorneys to serve the needs of clients with litigation matters spanning multiple 
U.S. jurisdictions.” Id. 

Because other law already governs the necessity of local counsel when 
deposing a witness in California for purposes on an out-of-state proceeding, 
there is no need to address that point in Section 2029.010. The attached draft 
would simply refer to the relevant authori ties in the preliminary part and in 
the Comment to the proposed amendment of  that provision. This would help to 
alert practitioners, courts, and others to the governing principles. 

Does the Commission agree with this approach? 

Deposition on Notice or Agreement 

Among other circumstances, Section 2029.010 expressly applies “whenever, 
on notice or agreement, it is required to take the oral or written deposition of a 
natural person in California ....” In comments that the Commission considered at 
the July meeting, former Discovery Commissioner Richard Best suggested that if 
a discovery dispute arises when a party to an out-of-state proceeding deposes a 
witness in California pursuant to properly issued notice or an agreement, the 
witness and the parties should be able to present the dispute to a California court 
regardless of whether the deposing party subpoenaed the witness under Section 
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2029.010. See Memorandum 2005-26 at pp. 21-22 & Exhibit pp. 5-6. He 
recommended revising the statute to clarify as much. 

At the July meeting, however, the Commission questioned whether it is 
necessary to allow resort to a California court in this situation, because the 
witness could only be deposed on notice if the witness were a party to the out-of-
state proceeding and if that were the case then the witness would be subject to 
the jurisdiction of the out-of-state tribunal. The staff pointed out that Section 
2029.010 is modeled on the Uniform Foreign Depositions Act (“UFDA”), which 
also refers to a deposition on notice or agreement and has been adopted in many 
states. But the staff could not explain why the UFDA takes this approach. The 
Commission directed the staff to look into the issue further. 

The staff was unable to find any discussion of the point in the legal literature, 
so we consulted Commissioner Best on the matter. He pointed out what should 
have been obvious: When a deposition is taken in California it is sometimes more 
convenient for the deponent and the parties to resolve a dispute in a California 
court than to have to travel to the forum state to obtain a resolution. Making a 
California court available in these circumstances places a burden on the 
California judiciary. But Section 2029.010 reflects a policy determination that this 
burden is outweighed by other factors, such as the following: 

(1) As compared to the out-of-state tribunal, a California court may be 
more protective of policy interests that are considered important in 
California. 

(2) By providing assistance to litigants and counsel in out-of-state 
proceedings, Section 2029.010 helps to promote availability of 
similar assistance for Californians when they take, or have their 
attorneys take, depositions out-of-state. 

(3) The burden on the California court system due to this type of 
dispute is not likely to be substantial. In general, a party to an out-
of-state proceeding probably will seek relief in that proceeding 
rather than in a California court, because the out-of-state tribunal 
is likely to be familiar with the case while the California court is 
not. 

In light of this analysis, the staff recommends that Section 2029.010 continue 
to encompass a deposi tion on notice or agreement. We further recommend 
clari fying the provision in the manner suggested by Mr . Best. The provision 
should make clear that if a party to a proceeding pending in another jurisdiction 
deposes a witness in this state by properly issued notice or agreement, the 
deponent or any party may seek relief in a California court regardless of whether 
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the deposing party obtained a subpoena or subpoena duces tecum under the 
statute. A contrary rule — requiring a California subpoena — would in most 
instances call for needless expenditure of judicial and litigant resources. 

Type of  Deposi tion 

Consistent with the Commission’s decision on this point, the attached draft 
would amend Section 2029.010 to remove the natural person limitation: 

2029.010. (a) Whenever any mandate, writ, letters rogatory, 
letter of request, or commission is issued out of any court of record 
in any other state, territory, or district of the United States, or in a 
foreign nation, or whenever, on notice or agreement, it is required 
to take the oral or written deposition of a natural person in 
California, the deponent may be compelled to appear and testify, 
and to produce documents and things, in the same manner, and by 
the same process as may be employed for the purpose of taking 
testimony in actions pending in California. 

.... 
Comment. The first sentence of Section 2029.010 (new 

subdivision (a)) is amended to apply to an organization located in 
California, not just an individual found in the state. 

.... 

Mr. Klein comments that the “removal of the natural person limitation is a 
welcome addition when applying to oral and written depositions.” Exhibit p. 1. 
He queries, however, whether the statute would include a deposition for 
production of business records under Code of Civil Procedure Section 
2020.010(a)(3) when only copies of records are sought and no oral or written 
testimony is necessary. Id. He points out that “[m]any foreign deposition 
subpoenas are for records.” Id. 

Mr. Klein is correct that the statute does not expressly cover a deposition 
solely for the production of records and things. This has apparently been 
considered implicit for many years. I t could be made express as shown in 
boldface below: 

2029.010. (a) Whenever any mandate, writ, letters rogatory, 
letter of request, or commission is issued out of any court of record 
in any other state, territory, or district of the United States, or in a 
foreign nation, or whenever, on notice or agreement, it is required 
to take the oral or written deposition of a natural person in 
California, or a deposi tion for the production of  documents and 
things, the deponent may be compelled to appear and testify, and 
to produce documents and things, in the same manner, and by the 
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same process as may be employed for the purpose of taking 
testimony in actions pending in California. 

.... 
Comment. The first sentence of Section 2029.010 (new 

subdivision (a)) is amended to apply to an organization located in 
California, not just an individual found in the state. The sentence is 
also amended to make clear that Section 2029.010 encompasses a 
deposi tion for the production of  documents and things, 
regardless of  whether the deponent i s requi red to testi fy. 

.... 

If the Commission agrees with this approach, the staff will revise the draft to 
incorporate this change. 

What to Fi le 

In the staff memorandum for the July meeting, we suggested that the form for 
applying for a subpoena under Section 2029.010 “should require the applicant to 
attach a true and correct copy of the mandate, writ, letters rogatory, letter of 
request, commission, or other document authorizing the deposition in the out-of-
state action.” Memorandum 2005-26, at p. 17. The attached draft would follow 
that approach (see pp. 6, 12). 

Mr. Klein “especially appreciate[s] the ability to ‘attach a true and correct 
copy’ rather than an ‘authenticated’ copy.” Exhibit p. 1. He explains: 

The current statute does not require “authenticated” copies. 
Commissions are issued by courts, and an original is given to the 
applicant. If they are issued, and not part of the foreign court file, 
they might not be able to be authenticated by the court. Some 
foreign courts issue orders permitting the out of state deposition. 
Notice between counsel of the foreign deposition is permissible in 
some states, but similar to California law, the notice is not filed. If it 
is not filed, no authenticated copy [of the unfiled] notice could be 
obtained. 

Id. 
Does the Commission see any problem with requi ring only a true and correct 

copy of  the mandate or other key document, as suggested by the staff and 
endorsed by Mr. Klein? 

Statutory Deadl ine 

The attached draft would set a deadline of January 1, 2008, for the Judicial 
Council to prepare a standard application form for a litigant to use in seeking a 
subpoena under Section 2029.010. The deadline assumes that the Commission’s 
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proposal will be introduced and enacted in 2006; the deadline obviously would 
have to be adjusted if the proposed legislation is introduced later. The concept of 
including such a deadline was discussed in the staff memorandum for the July 
meeting (see Memorandum 2005-26, at p. 17). 

Mr. Klein makes a number of negative comments about the idea of a 
deadline. Exhibit pp. 1-2. He apparently misunderstood the nature of the 
proposed statutory deadline, however, viewing it as a deadline applicable to a 
litigant seeking a subpoena rather than as a deadline for the Judicial Council to 
prepare an application form. The staff continues to believe that i t i s advisable to 
include the latter type of  deadl ine in the Commission’s proposal . 

New Foreign Deposi tion Subpoena Form 

Consistent with the Commission’s views at the July meeting, the attached 
draft would require the Judicial Council to either prepare new subpoena forms 
or modify existing subpoena forms to provide clear instructions for use in 
issuing a subpoena under Section 2029.010. Mr. Klein writes: 

I don’t see why another subpoena form is necessary. The same, 
statutory language must be given to any California witness. Why 
does it need to be different? 

Exhibit p. 2. 
Mr. Klein is correct that much of the existing subpoena forms is readily 

applicable to a deposition under Section 2029.010. But portions of those forms are 
not. For instance, it is unclear what caption and case number to include, and 
some of the statutory references in some of the forms are plainly inapplicable to a 
deposition for purposes of an out-of-state proceeding (e.g., the form Deposition 
Subpoena for Personal Appearance includes a box for indicating that “This 
videotape deposition is intended for possible use at trial under Code of Civil 
Procedure section 2025.620(d).”). Although the necessary adjustments may be 
minimal, the staff  continues to bel ieve that i t would be helpful  to have the 
Judicial Counci l  to review the subpoena forms wi th Section 2029.010 in mind. 

Issuance of  a Subpoena Under Section 2029.010 By Counsel 

As directed by the Commission, the attached draft would permit local 
counsel in an out-of-state proceeding to issue a subpoena under Section 2029.010, 
instead of having to seek such a subpoena from a California court (see pp. 8, 11). 
Mr. Klein says that this would “constitute a departure from existing law.” 
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Exhibit p. 2. In particular, he believes it would be inconsistent with Code of Civil 
Procedure Section 1986, which provides: 

1986. A subpoena is obtainable as follows: 
(a) To require attendance before a court, or at the trial of an 

issue therein, or upon the taking of a deposition in an action or 
proceeding pending therein, it is obtainable from the clerk of the 
court in which the action or proceeding is pending, or if there is no 
clerk then from a judge or justice of such court. 

(b) To require attendance before a commissioner appointed to 
take testimony by a court of a foreign country, or of the United 
States, or of any other state in the United States, or before any 
officer or officers empowered by the laws of the United States to 
take testimony, it may be obtained from the clerk of the superior 
court of the county in which the witness is to be examined. 

(c) To require attendance out of court, in cases not provided for 
in subdivision (a), before a judge, justice, or other officer authorized 
to administer oaths or take testimony in any matter under the laws 
of this state, it is obtainable from the judge, justice, or other officer 
before whom the attendance is required. 

If the subpoena is to require attendance before a court, or at the 
trial of an issue therein, it is obtainable from the clerk, as of course, 
upon the application of the party desiring it. If it is obtained to 
require attendance before a commissioner or other officer upon the 
taking of a deposition, it must be obtained, as of course, from the 
clerk of the superior court of the county wherein the attendance is 
required upon the application of the party requiring it. 

To prevent any possibility that the Commission’s proposed approach would 
be viewed as inconsistent with Section 1986, we have drafted the pertinent new 
subdivision of Section 2029.010 as follows: 

(d) Notwithstanding Section 1986, if a party to a proceeding 
pending in another jurisdiction retains an attorney licensed to 
practice in this state, who is an active member of the State Bar, and 
the requirements of subdivision (a) are satisfied, that attorney may 
issue a subpoena or subpoena duces tecum under this section. 

(Emphasis added.) The inclusion of the “notwithstanding” clause might be an 
abundance of caution. We note that the Legislature has not taken any similar step 
with regard to Section 1985(c), which authorizes an attorney of record to “sign 
and issue a subpoena to require attendance before the court in which the action 
or proceeding is pending or at the trial of an issue therein, or upon the taking of a 
deposition in an action or proceeding pending therein ....” Nonetheless, the 
“notwithstanding” clause in subdivision (d) might help to prevent some future 
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disputes. Is the proposed draft of  subdivision (d) acceptable to the 
Commission? 

Discovery Dispute 

At the July meeting, the Commission decided that Section 2029.010 should 
make clear that if a dispute arises regarding discovery conducted pursuant to it, 
a litigant or the deponent may file a petition for appropriate relief in the superior 
court of the county in which the deposition is to be taken. The Commission 
further decided that the statute should require the petitioner to pay a first 
appearance fee, and should also require any person responding to the petition to 
pay a first appearance fee. The attached draft would implement these decisions 
(see pp. 8-9, 11, 12). 

Mr. Klein comments that it would be more appropriate to charge a motion fee 
than a first appearance fee in these circumstances. He points out that a “motion 
would be the only activity in the case, and would only be necessary in rare 
occasions.” 

Importantly, the Commission is not proposing to have a court charge a first 
appearance fee of hundreds of dollars every time the court issues a subpoena 
under Section 2029.010. Rather, the fee for issuance of such a subpoena would 
only be $20. See pages 7 and 13-15 of the attached draft. If a discovery dispute 
arises and is presented to a California court, however, then the parties and deponent 
would have to pay first appearance fees.  

Mr. Klein is correct that resolving a discovery dispute in these circumstances 
usually would be like hearing a discovery motion in a California case. But when 
a court hears a discovery motion in a California case, the parties have already 
paid first appearance fees. In fact, parties to a California case often pay first 
appearance fees for filing a complaint and response, the case settles, and the 
court never has to resolve any motion, must less take further action. The 
situation in question, in which a California court has to resolve a discovery 
dispute pertaining to an out-of-state proceeding, is at least as much of a burden 
on the California court system. To the staff, i t does not seem unduly onerous to 
charge f i rst appearance fees in this si tuation. 

What is the Commission’s view? 

Respectfully submitted,  

Barbara Gaal 
Staff Counsel 


