CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Admin. September 30, 2005

Second Supplement to Memorandum 2005-29

New Topics and Priorities: Forced Heirship (Material Received at Meeting)

The following material was received by the Commission at the meeting on
September 30, 2005, in connection with the Commission’s consideration of new
topics and priorities, and is attached as an Exhibit:

Exhibit p.
1. Collected materials on forced heirship (received from Sam Shabot)...... 1

Mr. Shabot also provided the Commission with copies of the following news
articles:

(1) Hold on or let go? Why inheriting a home may be the most complicated
real estate transaction of your life, Los Angeles Times, Real Estate
Section, On-Line Edition (Sept. 25, 2005)
(www.latimes.com/ classified / realestate / news/la-re-
inherit25sep25,0,6905777.story?coll=la-class-realestate-news)

(2) Offspring may inherit a whopping tax break as well, Los Angeles
Times, Real Estate Section, On-Line Edition (Sept. 25, 2005)
(www.latimes.com/ classified / realestate / news/la-re-
inheritside25sep25,0,4936300.story?coll=la-home-realestate)

These articles are available on the Internet as indicated.

Respectfully submitted,

Barbara Gaal
Staff Counsel






Attn.: Dr. Vincent D. Rougeau, A.B., J.D.
Associate Dean for Academic Affairs
Notre Dame Law School

Tel: (574) 631-8610
Fax: (574) 631-3980
From: Sam Shabot
P.O. Box 3900
Palos Verdes Peninsula, California 90274-9540
Tel: (310) 967-4726

Dear Dr. Rougeau,

Your law-review article on the legal history of Louisiana’s civil law forced
heirship, and why we need to have it, is excellent. I am using it in my attempt
to push in favor of pro-child forced-heirship legislation right here in California.

A special problem exists when there is a very high rate of divorce and re-
marriage (as is the case with so-called “no-fault” divorce statutes in California),
whereby a testator’s or settlor’s natural-born children from a first or prior
marriage are summarily disinherited—either by accident, or by reason of evil
influence from the new spouse, i.e., the wicked stepmother variety and the like.

I recommend to you an outstanding and very authoritative book on the specific
subject of parental disinheritance and the total lack of protections for children
here in the United States: Inheritance Law and the Evolving Family by Ralph C.
Brashier, D. Kelly Weisberg (Editor), Temple University Press (January 2004).

Please contact me via regular postal mail with your thoughts, as I need expert
support for the legislative proposal I have been asked to write. I do not know
all of the nuances that must be considered, such as how to overcome a joint
tenancy with rights of survivorship with a parent’s new spouse (yet another way
second spouses make sure they get the property and not the husband’s children).

Very truly yours,

L Halbor 004 /ps

SAM SHABOT EX 1



Bibliography of Law Review Articles Supporting Forced Heirship
Statutes (Children’s Statutory Elective Share); Protecting Against

Disinheritance of Children by Reason of Divorce and Subsequent

Remarriage of Parents; Protecting Children’s Rights of Inheritance

Compiled by Sam Shabot
Last Updated: Thursday, September 8, 2005

Barber, Shirley L., Marlene S. Stum, Ph.D, and Marsha A. Goetting, Who Gets
Grandma’s Yellow Pie Plate?: Transferring Non-Titled Personal Property,
5(2) The Forum for Family and Consumer Issues (2000).

Batts, Deborah A., I Didn't Ask to Be Born: The American Law of
Disinheritance and a Proposal for Change to a System of Protected
Inheritance, 41 Hastings L. J. 1197, 1253 (1990): "Protected Inheritance is
substantially similar to the [Iegltlme] or forced helrshlp found in civil law
countries and in Louisiana today."

Biancalana, Joseph Agostino, The Fee Tail and the Common Recovery in
Medieval England, Cambridge Studies in English Legal History, Cambridge
University Press 1176-1502 (2001).

Brashier, Ralph C., Disinheritance and the Modern Family, 45 Case W.
Res. L. Rev. 83 (1994).

Brashier, Ralph C., and D. Kelly Weisberg (Editor), Inheritance Law and the
Evolving Family, Temple University Press (January 2004).

Brashier, Ralph C., Protecting the Child from Disinheritance: Must
Louisiana Stand Alone?, 57 La. L. Rev. 1 (1996).

Brill, Howard W., Equity and the Restitutionary Remedies: Constructive
Trust, Equitable Lien, and Subrogation, 1992 Ark. L. Notes 1.

Carbone, June R., Income Sharing: Redefining the Family in Terms of
Community, 31 Hous. L. Rev. 359, 373 (1994).

Cunningham, John R., Mortmain Statutes: The Dead Hand Still Survives,
27 |daho L. Rev. 49 (1990).

Dainow, Joseph, S.J.D., LL.D., The Early Sources of Forced Heirship: Its
History in Texas and Louisiana, 4 La. L. Rev. 42, 68 n.134 (1941).
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Dainow, Joseph, S.J.D., LL.D., The Civil Law and the Common Law: Some
Points of Comparison, 15(2) American Journal of Comparative Law 419-35
(1986).

Furstenberg, Frank F., Jr., Saul D. Hoffman, and Laura B. Shrestha, Ph.D.,
The Effect of Divorce on Intergenerational Transfers: New Evidence, 32
Demography 319 (1995): “The problem of disinheritance of children has
reached an acute level because of divorce and remarriage.”

Glendon, Mary Ann, M.A., The New Family and the New Property, 80-84
Toronto: Butterworths 1-46 (1981): “A ‘Children-First’ principle would make
‘explicit what is implicit’ and ‘mandatory what is now optional.” /d. at 1560.

Goode William J., World Changes in Divorce Patterns, 1-24 Yale
University Press 318-45 (1993).

Jones, Shirley N., The Demise of Mortmain in the United States, 12 Miss.
C.L. Rev. 407 (1992).

Lemann, Thomas B., Forced Heirship in Louisiana: In Defense of Forced
Heirship, 52 Tul. L. Rev. 20, 20 (1977).

Lustbader, Wendy M., M.S.W., Conflict, Emotion, and Power Surrounding
Legacy, 20(3) Generations 54-57, American Society on Aging (Fall 1996).

Merryman, John Henry, On the Convergence (and Divergence) of the Civil
Law and the Common Law, Stanford Journal of International Law 357-88
(1981).

Merryman, John Henry, The Civil Law Tradition: An Introduction to the
Legal System of Western Europe and Latin America, 2d ed., Stanford
University Press 39-47 (1985; 1987).

Radford, Mary F., The Case Against the Georgia Mortmain Statute, 8 Ga.
St. U.L. Rev. 313 (1992).

Roberts, Dorothy E., The Genetic Tie, 62 U. Chi. L. Rev. 209 (1995).

Rosenfeld, Jeffrey P., The Legacy of Aging: Inheritance and Disinheritance
in Social Perspectives, Norwood, NJ: Abex Publishing (1979).

Rougeau, Vincent dePaul, Empire of Personal Desire: American Law and
the Destruction of Communal Forms of Meaning (working paper, no cite).

Spaht, Katherine Shaw, et al., The New Forced Heirship Legislation: A
Regrettable Revolution, 50 La. L. Rev. 409, 410, 416-417 (1990): “Forced
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heirship recognizes that special link between parent and child that exists
without regard to the age of the child. It is not bound to the notion of support.”

Spaht, Katherine Shaw, Forced Heirship Changés: The Regrettable
Revolution Completed, 57 La. L. Rev. 55, 58 (1996).

Stein, Peter G., Roman Law, Common Law, and Civil Law, 66 Tulane Law
Review, 1591-1603 (June 1992).

Stum, Marlene S., Ph.D., Families and Inheritance Decisions: Examining
Non-Titled Property Transfers, 21(2) Journal of Family and Economic Issues
177-202 (Summer/June 2000), ISSN: 1058-0476 (Paper) 1573-3475 (Online),
DOI: 10.1023/A:1009478019537, Springer Science+Business Media B.V.,
Formerly Kluwer Academic Publishers B.V.

Stum, Marlene S., Ph.D., I Just Want to be Fair: Interpersonal Justice in
Intergenerational Transfers of Non-Titled Property, 48(2) Family
Relations 48, 159-166 (1999).

Taylor, Janet E., and Joan E. Norris, Sibling Relationships, Fairness, and
Conflict Over Transfer of the Farm, 49(3) Family Relations 277-283 (2000).

Titus, S. L., P. C. Rosenblatt, and R. M. Anderson, Family Conflict Over
Inheritance of Property, The Family Coordinator 337-346 (1979).

Woodhouse, Barbara Bennett, Out of Children’s Needs, Children’s Rights:
The Child's Voice in Defining the Family, 8 B.Y.U. J. Pub. L. 321 (1994).

York, Tamara Shalene, Protecting Minor Children From Parental
Disinheritance: A Proposal for Awarding A Compulsory Share of the
Parental Estate, 3 Det. C.L. Mich. St. U. 861 (1997).
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Law Offices Of
CHARLES A. TRIAY
One Kaiser Plaza, Suite 750

Oakland, CA 94612
(510) 832-8700
Fax (510) 836-2595

September 7, 2005

Mr. Sam Shabot -

P. O. Box 3900

Palos Verdes Penninsula, CA 90274-9540
Re: Legislative Proposalx

Dear Mr. Shabot:

I received your 68 page fax. This idea, a “forced share” for biological children, is an
interesting idea. I do not have a position on this issue.

Very truly yours,

C . TRIAY

CAT:1h
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