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Study J-505 June 28, 2005

Memorandum 2005-27

Civil Discovery: Calendar Preference for Writ Review of a
 Discovery Ruling on an Issue Common to Consolidated Cases

In 2002, the Commission began a study of civil discovery, aided by a
background report on discovery laws in other jurisdictions, which was prepared
by Prof. Gregory Weber of McGeorge School of Law. The Commission has since
recommended a nonsubstantive reorganization of the Civil Discovery Act to
make the Act more user-friendly. That proposal was enacted and will become
operative on July 1, 2005. The Commission has also recommended a number of
minor substantive improvements and further technical cleanup, which would be
implemented by Assembly Bill 333 (Harman).

This memorandum continues the Commission’s work on civil discovery,
addressing an issue raised by Senator Joseph Dunn (Chair of the Senate Judiciary
Committee). The issue is whether to create a calendar preference for writ review
of a discovery ruling when (1) the ruling is in a case that is consolidated with
other cases for trial, and (2) the ruling is on an issue common to all of the
consolidated cases. For convenient reference in considering this issue, attached is
a compilation of statutes establishing a calendar preference for appellate review
(Exhibit pp. 1-22).

(Prof. Weber’s background report, introductory staff memoranda on civil
discovery, and materials relating to the Commission’s recommendation on Civil

Discovery: Statutory Clarification and Minor Substantive Improvements, 34 Cal. L.
Revision Comm’n Reports 137 (2004), are classified under Study J-503 in the
Commission’s filing system. Materials relating to the Commission’s
recommendations on Civil Discovery: Nonsubstantive Reform, 33 Cal. L. Revision
Comm’n Reports 789 (2003), and Civil Discovery: Correction of Obsolete Cross-

References, 34 Cal. L. Revision Comm’n Reports 161 (2004), are classified under
Study J-504. For administrative convenience, we have created a new classification
— Study J-505 — for the Commission’s continuing work on substantive
discovery reforms.)
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CALENDAR PREFERENCE FOR WRIT REVIEW OF A DISCOVERY RULING IN A CASE

THAT IS CONSOLIDATED WITH OTHER CASES FOR TRIAL

Code of Civil Procedure Section 1048 authorizes consolidation of cases
involving a common question of law or fact:

1048. (a) When actions involving a common question of law or
fact are pending before the court, it may order a joint hearing or
trial of any or all the matters in issue in the actions; it may order all
the actions consolidated and it may make such orders concerning
proceedings therein as may tend to avoid unnecessary costs or
delay.

....

“There are two types of consolidation: a complete consolidation resulting in a single
action; and a consolidation of separate actions for trial only.” R. Weil & I. Brown,
Cal. Practice Guide: Civil Procedure Before Trial Case Management & Trial Setting

§ 12:366, at 12(l)-61 (2005) (emphasis in original); see also id. §§ 12:341-12:341.3, at
12(l)-55 to 12(l)-56. Only cases pending in the same court can be consolidated, but
a noncomplex case can be transferred from a different court and then
consolidated with a case sharing a common question of law or fact. Code Civ.
Proc. § 403; R. Weil & I. Brown, supra, §§ 12:340, 12:405, at 12(l)-55, 12(l)-66 to
12(l)-67. “Most litigation falls in the ‘noncomplex’ category.” R. Weil & I. Brown,
supra, § 12:405.2, at 12(l)-67.

(Complex cases pending in different courts cannot be consolidated but can be
coordinated under specified conditions. Code Civ. Proc. §§ 404-404.9; Cal. R. Ct.
1500-1550. Coordination is a “rather cumbersome procedure.” R. Weil & I.
Brown, supra, § 12:370, at 12(l)-62.)

 Senator Dunn alerted the Commission to an issue that sometimes arises
when cases are consolidated for trial pursuant to Section 1048. Two types of
discovery disputes can occur in that context:

(1) A generic dispute, common to all of the consolidated cases. For
example, suppose dozens of product liability suits against the
same manufacturer for the same product are consolidated. The
manufacturer contends that a particular document relating to
testing of the product is protected by the lawyer-client privilege.
The validity of that contention is a generic issue, one that is
relevant to all of the consolidated cases.

(2) A case-specific dispute, unique to one of the consolidated cases.
For example, suppose one of the plaintiffs in the preceding
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scenario refuses to be deposed at any time during the entire
summer because she previously made arrangements to travel
abroad. The propriety of her position is a case-specific issue,
irrelevant to the other product liability cases that are consolidated
with hers.

Senator Dunn’s issue relates to writ review of a trial court ruling in a generic
discovery dispute.

Specifically, if a party petitions a court of appeal for an extraordinary writ
overturning a trial court’s ruling on a generic discovery issue, and if the court of
appeal elects to entertain the writ, then it may be months or even years before the
court of appeal decides the matter on the merits. The delay will be even longer if
the matter goes on to the California Supreme Court. Meanwhile, trial preparation
either continues in the consolidated cases or is stayed by the appellate court (see
Cal. R. Ct. 56).

If the cases are stayed, justice in all of them is delayed and evidence may
become stale or unavailable, perhaps eventually resulting in a denial of justice in
every case. If discovery and other pretrial preparation continues, however, some
or all of it may need to be redone depending on how the court of appeal rules.
The parties may incur unnecessary expense and endure needless stress and other
litigation hardships. This can occur any time a party seeks writ review of a
discovery ruling, but the negative effects are compounded when the writ
pertains to a generic issue in consolidated cases.

Senator Dunn therefore asked the Commission to explore the possibility of
authorizing or directing a court of appeal to give special priority to a writ
proceeding involving a generic discovery issue in consolidated cases. The idea is
that by prioritizing such a matter and reducing the time to issue a decision, a
court of appeal could minimize the negative effects of delay in that context.

Existing Law

Numerous statutes direct or permit a court to give priority to a particular
type of case. A court also has inherent authority to control its calendar consistent
with governing law and the administration of justice. We discuss that principle
first, then describe the statutory scheme.

Inherent Authority and Code of Civil Procedure Section 187

Dating from the late 19th century, Code of Civil Procedure Section 187 gives
courts broad control over court processes:
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187. When jurisdiction is, by the Constitution or this Code, or by
any other statute, conferred on a Court or judicial officer, all the
means necessary to carry it into effect are also given; and in the
exercise of this jurisdiction, if the course of proceeding be not
specifically pointed out by this Code or the statute, any suitable
process or mode of proceeding may be adopted which may appear most
conformable to the spirit of this code.

(Emphasis added.) “It is beyond dispute that ‘Courts have inherent power, as
well as power under section 187 of the Code of Civil Procedure, to adopt any
suitable method of practice, both in ordinary actions and special proceedings, if
the procedure is not specified by statute or by rules adopted by the Judicial
Council.’” Citizens Utilities Co. v. Superior Court, 59 Cal. 2d 805, 813, 382 P.2d 356,
31 Cal. Rptr. 316 (1963), quoting Tide Water Assoc. Oil Co. v. Superior Court, 59 Cal.
2d 815, 825, 279 P.2d 35 (1955) (footnote omitted).

The court’s inherent authority includes “discretion to grant a motion for
calendar preference upon an appropriate showing.” Warren v. Schecter, 57 Cal.
App. 4th 1189, 1199, 67 Cal. Rptr. 2d 573 (1997); see Dana Commercial Credit v.

Ferns & Ferns, 90 Cal. App. 4th 142, 147, 108 Cal. Rptr. 2d 278 (2001); see also Code
Civ. Proc. § 36(e) (trial setting preference). For example, a court of appeal may
exercise its discretion to grant a calendar preference on a nonstatutory ground
such as economic hardship. See Cal. R. Ct. 19 Comment.

Similarly, a court of appeal could exercise its discretion to grant a calendar
preference for writ review of a generic discovery issue in a case that has been
consolidated with other cases for trial. Senator Dunn reports, however, that some
appellate court justices are sympathetic to that approach but are reluctant to
follow it absent more specific statutory authority.

Statutory Preference In Setting a Case for Trial or Taking Other Action at the Trial Level

Many provisions establish a preference with regard to setting a case for trial
or taking other action at the trial level. For example, Code of Civil Procedure
Section 36 directs a court to give a trial setting preference on request to a civil
litigant over age 70 if the court finds that the party has a substantial interest in
the litigation and the litigant’s health is such that a preference “is necessary to
prevent prejudicing the party’s interest in the litigation.” The same provision also
directs a court to give a trial setting preference on request to a litigant under age
14 who has a substantial interest in an action for personal injury or wrongful
death. Section 36 further allows (but does not direct) a court to give a trial setting
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preference to a litigant suffering from a medical condition that raises “substantial
medical doubt” of survival beyond six months. (For the text of Section 36, see
Exhibit pp. 20-22.)

Because the focus here is on writ review, we have not attempted to identify
all of the statutes that establish a preference with regard to setting a case for trial
or taking other action at the trial level. For further information on such statutes,
see R. Weil & I. Brown, Cal. Practice Guide: Civil Procedure Before Trial Case

Management & Trial Setting §§ 12:240-12:277, at 12(l)-34 to 12(l)-46 (2005). There
are also statutes that require trial or other judicial action within a specified time
period or a “speedy” or “immediate” trial or other judicial step. R. Mackey,
Comment, California Preference Statutes, 40 Cal. L. Rev. 288, 288-90 (1952). We
have not attempted to identify those statutes here either.

Importantly, if a statute provides a trial setting preference for a particular
matter, the existence of that trial setting preference may serve as a basis for
giving the matter priority on appeal as well. For example, in Warren v. Schecter,
57 Cal. App. 4th 1189, 1199, 67 Cal. Rptr. 2d 573 (1997), the court of appeal
pointed out that Section 36 “does not speak to calendar preference on appeal, only to
trial setting preference.” (Emphasis in original). But the court determined that
“the statute’s rationale for granting calendar preference to certain litigants is
equally applicable to appellate proceedings.” Id. Relying on that policy
consideration, the court’s inherent power to adopt any suitable method of
practice not inconsistent with statute or court rule, and Code of Civil Procedure
Section 187, the court concluded that “a litigant who may not survive the delay
of an appellate court backlog [should] be afforded calendar preference.” Id.

The Advisory Committee Comment to Rule 19 of the California Rules of
Court reinforces that approach. Citing Section 36 and Warren, the Comment
makes clear that a litigant may ask a reviewing court to “exercise its discretion to
grant preference when a statute provides for trial preference.”

But the situation described by Senator Dunn only arises when a writ is taken.
Consequently, there is no applicable statute granting a trial preference. At best,
Code of Civil Procedure Section 1048 authorizes a court to “make such orders
concerning [consolidated cases] as may tend to avoid ... delay.” It would be
difficult but perhaps not impossible to successfully argue that (1) this language
authorizing a court to take steps to avoid delay is comparable to (2) a trial setting
preference that provides a policy basis for granting a preference at the appellate
level under the reasoning of Warren.
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Statutory Preference With Regard to Appellate Review

Numerous statutes expressly establish a preference with regard to appellate
review. The staff’s research has not been exhaustive, but we have already found
the following:

• Cal. Const. art. X A, § 6. Specified decisions regarding water
resource development. (Exhibit pp. 2-4.)

• Code Civ. Proc. § 44. Probate proceeding, contested election case,
or action against officeholder or candidate for libel or slander
during election campaign. (Exhibit p. 4.)

• Code Civ. Proc. § 45. Appeal from judgment freeing or denying
recommendation to free dependent child of juvenile court from
parental custody or control. (Exhibit p. 4.)

• Code Civ. Proc. § 877.6(e)(2). Writ regarding good faith settlement.
(Exhibit pp. 4-5.)

• Code Civ. Proc. § 1062.5. Declaration of rights, duties, and
obligations of medical malpractice insurer. (Exhibit pp. 5-6.)

• Educ. Code § 43060. Action to determine validity of special
election of June 2, 1987, in specified school districts. (Exhibit pp. 7-
8.)

• Elec. Code § 13314. Error or other irregularity in ballot, sample
ballot, or voter pamphlet. (Exhibit p. 8.)

• Elec. Code § 14310. Provisional ballot. (Exhibit pp. 8-9.)
• Elec. Code § 16003. Contested presidential election. (Exhibit p. 10.)
• Elec. Code § 16920. Primary election contest other than recount.

(Exhibit p. 10.)
• Gov’t Code § 7910. Appropriations limit of local jurisdiction.

(Exhibit pp. 11-12.)
• Gov’t Code § 7911. Return of excess revenues by local jurisdiction.

(Exhibit p. 12.)
• Gov’t Code § 65752. Challenge to general plan. (Exhibit p. 12.)
• Ins. Code § 12629.44. Order approving plan for rehabilitation,

readjustment, or reorganization of mortgage insurer or related
matter. (Exhibit p. 13.)

• Prob. Code § 1962. Involuntary sterilization. (Exhibit p. 15.)
• Pub. Res. Code § 21167.1. Environmental impact report. (Exhibit

pp. 15-16.)
• Pub. Res. Code § 25903. Certification of site and power facility by

Energy Resources Conservation and Development Commission.
(Exhibit p. 16.)
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• Pub. Util. Code § 1762. Stay of order or decision of Public Utilities
Commission on finding of great or irreparable damage. (Exhibit
pp. 16-17.)

• Welf. & Inst. Code § 395. Proceeding within jurisdiction of juvenile
court. (Exhibit pp. 18-19.)

• Welf. & Inst. Code § 800. Juvenile court jurisdiction of habitual
truant or minor guilty of crime. (Exhibit pp. 19-20.)

• Cal. R. Ct. 2211. Writ petition for violation of trial court employee
labor relations agreement or labor relations statute. (Exhibit pp. 20-
21.)

Other provisions are not altogether clear about whether they apply to
appellate review or only establish a preference at the trial level. For example,
Code of Civil Procedure Section 1179a (Exhibit p. 6) states that “all courts” shall
give precedence to actions for forcible or unlawful detainer. It is to some extent
ambiguous whether the provision is meant to encompass appellate review,
although that interpretation seems likely. Other provisions are similar. See Code
Civ. Proc. § 1291.2 (arbitration-related proceedings, Exhibit p. 7); Fish & Game
Code § 8610.7 (validity of specified provisions of Marine Resources Protection
Act, Exhibit pp. 10-11); Rev. & Tax Code § 2956 (challenge to seizure of property
in collecting taxes on unsecured property, Exhibit p. 17); Rev. & Tax Code § 3006
(action for collection of taxes on unsecured property, Exhibit pp. 17-18); Unemp.
Ins. Code § 1853 (action by or against Director of Employment Development,
Exhibit p. 18); see also Code Civ. Proc. § 1260.010 (eminent domain, Exhibit p. 6);
Gov’t Code § 66499.37 (Subdivision Map Act, Exhibit p. 12); Pub. Util. Code §
1767 (proceeding involving Public Utilities Commission, Exhibit p. 17).

Perhaps most fundamentally, Penal Code Section 1050 provides that
“criminal cases shall be given precedence over, and set for trial and heard
without regard to the pendency of, any civil matters or proceedings.” (Exhibit
pp. 13-15.) Although this language does not expressly cover appellate review, it
is clear from other statutes that criminal cases are entitled to precedence at the
appellate level. See, e.g., Elec. Code § 16003 (appeal in presidential election
contest takes precedence over “all other civil matters”); Gov’t Code § 66499.37
(Subdivision Map Act challenge takes precedence over “all matters of the
calendar of the court except criminal, ....”); see also Mackey, supra, 40 Cal. L. Rev.
at 297 (district courts of appeal recognize preference “in the following order:
criminal cases, probate cases, cases in which the state is a party, guardianship
cases, and unlawful entry and detainer cases”).
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Hierarchy of Statutory Preferences With Regard to Appellate Review

The interrelationship between the various statutes that establish a calendar
preference for appellate review is unclear. Several statutes give a particular
matter precedence over “all” other cases pending in the appellate court. These
include:

• Code Civ. Proc. § 45. Appeal from judgment freeing or denying
recommendation to free dependent child of juvenile court from
parental custody or control. (Exhibit p. 4.)

• Elec. Code § 16920. Primary election contest other than recount.
(Exhibit p. 10.)

• Prob. Code § 1962. Involuntary sterilization. (Exhibit p. 15.)
• Welf. & Inst. Code § 395. Proceeding within jurisdiction of juvenile

court. (Exhibit pp. 18-19.)
• Welf. & Inst. Code § 800. Juvenile court jurisdiction of habitual

truant or minor guilty of crime. (Exhibit pp. 19-20.)

Each of these statutes involves a situation in which the need for immediate
attention is obvious. The statutes do not expressly state that a court should give
these matters precedence even over a criminal case. That may be implicit,
however, in the reference to “all” cases.

Other statutes give a particular matter precedence over “all other civil
actions” pending in the appellate court. These are:

• Code Civ. Proc. § 1260.010. Eminent domain. (Exhibit p. 6.)
• Educ. Code § 43060. Action to determine validity of special

election of June 2, 1987, in specified school districts. (Exhibit pp. 7-
8.)

• Elec. Code § 13314. Error or other irregularity in ballot, sample
ballot, or voter pamphlet. (Exhibit p. 8.)

• Elec. Code § 14310. Provisional ballot. (Exhibit pp. 8-9.)
• Elec. Code § 16003. Contested presidential election. (Exhibit p. 10.)
• Fish & Game Code § 8610.7. Validity of specified provisions of

Marine Resources Protection Act. (Exhibit pp. 10-11.)
• Gov’t Code § 7910. Appropriations limit of local jurisdiction.

(Exhibit pp. 11-12.)
• Gov’t Code § 7911. Return of excess revenues by local jurisdiction.

(Exhibit p. 12.)
• Gov’t Code § 65752. Challenge to general plan. (Exhibit p. 12.)
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• Pub. Res. Code § 21167.1. Environmental impact report. (Exhibit
pp. 15-16.)

Implicitly, these matters do not take precedence over a criminal case.
Presumably, they also would not take precedence over any of the matters that
have precedence over “all” other cases pending in the appellate court. As a
logical issue, it is hard to understand how these matters that have priority over
“all other civil actions” are supposed to interrelate with each other. How can
each of them take priority over “all other civil actions”? If two such matters are
pending before an appellate court, which takes precedence?

Several other provisions take a more analytically satisfying approach. These
provisions give a particular matter preference over all other civil actions, “except
actions to which special precedence is given by law.” See Code Civ. Proc. §§
1179a (forcible or unlawful detainer, Exhibit p. 6), 1291.2 (arbitration-related
proceedings, Exhibit p. 7); Rev. & Tax Code §§ 2956 (challenge to seizure of
property in collecting taxes on unsecured property, Exhibit p. 17), 3006 (action
for collection of taxes on unsecured property, Exhibit pp. 17-18); see also Code
Civ. Proc. §§ 877.6(e)(2) (writ regarding good faith settlement, Exhibit pp. 4-5).
The apparent intent of these provisions is to give the matters in question priority
over regular civil actions, but equal rank with other civil actions that have been
given a statutory preference (except perhaps lower rank than those that take
priority over “all” other pending cases).

There are other variations as well:

• A provision that gives a matter preference “over all other civil
litigation except equity cases, cases involving extraordinary writs,
or summary proceedings.” Unemp. Ins. Code § 1853 (action by or
against Director of Employment Development, Exhibit p. 18).

• Two provisions that give a matter preference after “cases in which
the people of the state are parties.” Code Civ. Proc. §§ 44 (probate
proceeding, contested election case, or action against officeholder
or candidate for libel or slander during election campaign, Exhibit
p. 4), 1062.5 (declaration of rights, duties, and obligations of
medical malpractice insurer, Exhibit pp. 5-6).

• Two provisions that give a matter preference over all civil cases
except election cases. Ins. Code § 12629.44 (order approving plan
for rehabilitation, readjustment, or reorganization of mortgage
insurer or related matter, Exhibit p. 13); Pub. Util. Code § 1767
(proceeding involving Public Utilities Commission, Exhibit p. 17).
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• A provision that gives a matter preference over “all matters of the
calendar of the court except criminal, probate, eminent domain
and forcible entry and unlawful detainer proceedings.” Gov’t
Code § 66499.37 (Subdivision Map Act, Exhibit p. 12).

• A court rule that gives a matter priority “over other matters to the
extent permitted by law and the rules of court.” Cal. R. Ct. 2211
(writ petition for violation of trial court employee labor relations
agreement or labor relations statute, Exhibit pp. 20-21).

• A provision that says an application for a stay “shall be given
precedence and assigned for hearing at the earliest practicable day
after the expiration of the notice.” Pub. Util. Code § 1762 (stay of
order or decision of Public Utilities Commission on finding of
great or irreparable damage, Exhibit pp. 16-17).

• A provision that simply provides that certain appeals “shall be
given preference ....” Pub. Res. Code § 25903 (certification of site
and power facility by Energy Resources Conservation and
Development Commission, Exhibit p. 16).

• A constitutional provision that says certain matters should be
given preference over “all civil actions or proceedings” and the
“provisions of this section shall supersede any provisions of law
requiring courts to give preference to other civil actions or
proceedings.” Cal. Const. art. art. X A, § 6 (Exhibit pp. 2-4). This
provision relates to the peripheral canal project that the voters
rejected on June 8, 1982. It appears to be obsolete, in whole or at
least in part.

It is hard to tell precisely how all of these rules are supposed to interrelate. It
would be helpful to seek information on how the appellate courts are applying
them. The staff will attempt to obtain such information. We encourage input on
this point.

Analysis

Although there are lots of statutes establishing a calendar preference for
appellate review, there is no provision specifically applicable in the situation
Senator Dunn describes. The question is whether to create one.

The circumstances in which calendar preferences are granted vary, but all
involve situations in which time appears to be of the essence for one policy
reason or another. The same is true with regard to the situation described by
Senator Dunn. It may not be quite as urgent as some of the examples, such as a
contested presidential election or a dispute over whether to make a child a ward
of the court. But the situation is certainly comparable to some of the other
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examples, such as a writ regarding a good faith settlement, a declaration of the
rights and duties of a medical malpractice insurer, or an order approving a plan
for rehabilitation of a mortgage insurer.

It thus seems reasonable to try to address that situation similarly. The
importance of avoiding delay in consolidated cases is already recognized to some
extent in Code of Civil Procedure Section 1048, which says that “[w]hen actions
involving a common question of law or fact are pending before the court, ... it
may order all the actions consolidated and it may make such orders concerning
proceedings therein as may tend to avoid unnecessary costs or delay.” (Emphasis
added.) Alabama and New York have similar rules. See Ala. R. Civ. Proc. 42; N.Y.
C.P.L.R 602. Likewise, in proposing the creation of an Interstate Complex
Litigation Panel, the American Law Institute proposed that “[w]hen the
Interstate Complex Litigation Panel transfers and consolidates state cases
pursuant to § 1, ... the transferee court shall have power to accord any matter
calendar preference.” See Selected Provisions of the ALI Complex Litigation Proposal:

Statutory Recommendations & Reporter’s Study, 1995 B.Y.U. L. Rev. 1135, 1154-55
(1995). Senator Dunn’s suggestion would simply extend this principle of
expediting consolidated cases to the context of writ review of a discovery ruling
in such cases.

As yet, we have not found any state or other jurisdiction that has a statute
along those lines. Our research is continuing, but it seems likely that we will
have to proceed without the benefit of a statute that could serve as a model.

That leads to a number of issues, as discussed below.

Scope of reform

As discussed above, the interrelationship between the various statutes
establishing an appellate-level calendar preference is unclear. It is tempting to try
to clarify this matter, as was proposed more than a half century ago:

It is recognized that the statutes and their application in
California have created some difficulties. However, it does not
seem that they have proved so unworkable that the statutory
method of preference need be abolished.

The legislature is in a better position than are individual judges
to determine competing factors governing what actions are in the
public interest. By continuing to allow the legislature to mark out
the guide posts for the courts the advantage of uniformity is
preserved.
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It would be advisable for the legislature to review the present
list of actions to determine whether each is so vital as to receive
special treatment. Those found to be entitled to preference should be
included in one statute with a definite order of priority listed. This single
statute would have the advantages of facility of reference and
elimination of present conflicting provisions.

Mackey, supra, at 297 (emphasis added). It might also be appropriate to add new
preferences in addition to what Senator Dunn suggests. See, e.g., Billings, That

Thing Called Pro Bono, 11 Utah Bar J. 23, 24 (Sept. 1998) (proposing calendar
preference for pro bono case). Or perhaps the system should be revised to give
an appellate court greater control over its calendar (e.g., by making all, or at least
some, of the statutory preferences discretionary rather than mandatory). See

generally Witkin, New California Rules on Appeal, 17 So. Cal. L. Rev. 238, 239-43
(1944).

However, the Commission lacks authority to conduct a thorough study of the
statutes granting calendar preferences. To do such a study, it would have to
request and receive authority from the Legislature. It may be appropriate to
make such a request in the future, but for now the Commission’s resources are
limited and it seems best to focus on the narrow issue raised by Senator Dunn.

The Commission can always revisit this decision if it proves unworkable.
The problem Senator Dunn describes, however, could arise when a writ is

taken with regard to any pretrial ruling on an issue common to consolidated
cases, not just a generic discovery ruling. It seems advisable to cover all generic

pretrial rulings, even though the Commission’s study is focused on civil
discovery. Although the Legislature did not expressly authorize the Commission
to study civil discovery “and related matters,” it is often necessary to address
related matters in conducting a study. In this instance, it would be illogical to
create a statutory preference with regard to a generic discovery ruling but not
with regard to other generic pretrial rulings. Because the only sensible approach
is to include all generic pretrial rulings, we are confident that such an approach is
consistent with the legislative grant of authority.

Mandatory or discretionary preference

Another issue is whether to make the new statutory preference mandatory, as
opposed to discretionary. If the preference were discretionary, an appellate court
could examine factors such as the number of consolidated cases in determining
whether to give a writ preference over other pending matters. The need for a
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preference is much stronger if a writ raises an issue common to many
consolidated cases than if it raises an issue common to only a few consolidated
cases.

But all of the existing appellate-level statutory preferences we have found
thus far appear to be mandatory. A discretionary preference may have little
impact, particularly because an appellate court already has inherent discretion to
control its calendar consistent with governing law and the sound administration
of justice. The staff therefore recommends creating a mandatory calendar

preference for a writ challenging a pretrial ruling on an issue that is common

to consolidated cases.

Extent of priority

The most difficult issue is how much priority to give to such a matter. Should
it be ranked with a contested primary election (other than a recount), involuntary
sterilization, and the other situations that are given statutory preference over “all
other cases pending in the appellate court?” Probably not. The degree of urgency
is not comparable.

Should our situation be given preference over “all other civil actions,” like
many of the statutes that establish an appellate-level calendar preference? Again,
this seems ill-advised. The practice of giving multiple matters precedence over
“all other civil actions” creates a insoluble conundrum. Each such statute fails to
take into account the existence of the other, similar statutes that also require a
matter to take priority over “all other civil actions.”

A better alternative might be to give our situation precedence over all other

civil actions, “except another action to which precedence is given by law.” We
believe that such a limitation should be read into each of the provisions that take
precedence over “all other civil actions.” If the statutes are so construed, then the
language we suggest should put our situation on equal footing with other
situations that receive a calendar preference, except (1) a criminal case, (2) a
matter that takes precedence over “all other cases pending in the appellate
court,” and perhaps (3) some of the unusual provisions discussed at pages 9-10.
This might not be the optimal result, if the statutes were carefully evaluated and
ranked with regard to urgency based on the policy considerations at stake. But it
might be the best that can be done given the lack of coherence in the existing
statutory scheme. The staff is tentatively inclined in this direction, although our
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thoughts may change as we obtain further information about how the
calendaring system actually works in the appellate courts.

Proposed provision

The approach the staff recommends could be implemented by a provision

along the following lines:

Code Civ. Proc. § 1048.1 (added.) Calendar preference for writ
review of pretrial ruling on issue common to consolidated cases

1048.1. When several cases are consolidated for some but not all
purposes pursuant to Section 1048, a party to one of those cases
petitions for an extraordinary writ on an issue common to all of the
cases, and the reviewing court issues an alternative writ or an order
to show cause, the reviewing court shall give the writ petition
precedence over all other civil actions in setting the case for hearing
and hearing the matter, except another action to which precedence
is given by law.

Comment. Section 1048.1 is added to ensure prompt disposition
of a writ petition on an issue that is common to consolidated cases,
so that trial preparation in those cases can proceed without undue
delay or unnecessary expense or effort. A writ petition under this
section is entitled to the same degree of scheduling priority as any
matter that is given statutory precedence over “all other civil
actions” (e.g., Code Civ. Proc. § 1260.010; Educ. Code § 43060; Elec.
Code §§ 13314, 14310, 16003; Fish & Game Code § 8610.7; Gov’t
Code §§ 7910, 7911, 6752; Pub. Res. Code § 21167.1) or “all other
civil actions except actions to which special precedence is given by
law” (e.g., Code Civ. Proc. §§ 1179a, 1291.2; Rev. & Tax Code §§
2956, 3006; see also Code Civ. Proc. §§ 877.6(e)(2)). For the
procedure to use in obtaining a calendar preference from an
appellate court, see Cal. R. Ct. 19.

If the Commission would like to pursue this approach (with or without
modifications), the next step would be to prepare a draft of a tentative
recommendation for the Commission to review. We would simultaneously
attempt to gather more information on how appellate courts are actually
implementing the existing statutory calendar preferences.

When the Commission considers the draft of the tentative recommendation, it
will be able to refine the draft as it deems appropriate. Once the Commission
approves a tentative recommendation, the proposal will be circulated to
interested parties for comment. The Commission will then have an opportunity
to review the comments and further refine the proposal before approving a final
recommendation and submitting the proposal to the Legislature.
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Obsolete provisions

Several of the statutes establishing a calendar preference for appellate review
appear to be obsolete, in whole or in part. See Educ. Code § 43060 (action to
determine validity of special election of June 2, 1987, in specified school districts,
Exhibit pp. 7-8); Fish & Game Code § 8610.7 (validity of specified provisions of
Marine Resources Protection Act, Exhibit pp. 10-11); Gov’t Code § 7910
(appropriations limit of local jurisdiction, Exhibit pp. 11-12). Pursuant to
Government Code Section 8298, the Commission could investigate the possibility
of eliminating this obsolete material. This would be a good project for a student
to work on.

The constitutional provision we found establishing a calendar preference for
appellate review (Cal. Const. art. X A, § 6) also appears to contain obsolete
material. But the Commission’s authority to correct technical defects pursuant to
Government Code Section 8298 is limited to statutes; it does not extend to a
constitutional provision. This is just as well, because the procedure for revising a
constitutional provision is long and difficult, even if the reform is trivial and
noncontroversial. We became well aware of this when proposing the repeal of an
obsolete constitutional provision relating to the municipal courts. Although the
voters ultimately approved the proposed reform, the process was a considerable
drain on Commission resources and we are not eager to repeat it.

Respectfully submitted,

Barbara S. Gaal
Staff Counsel



EX 18

(c) If the court determines that the action and writ of attachment prior to the
delinquency date are unnecessary, the court shall require the county to pay all
costs of suit, including attorney’s fees, incurred by the assessee, and the sureties
shall be released from liability on the bond. The court may, in its discretion,
require payment of the taxes in question as a condition of releasing the sureties. In
that case, however, the assessee shall be entitled to interest from the county at the
rate of 7 percent per annum from the date the taxes are paid until the date the taxes
would have become delinquent.

(d) In any case where an action by the tax collector under this section is
dismissed and the assessee is not required by the court to pay the taxes as a
condition of dismissal and subsequent to the delinquency date the taxes remain
unpaid, the county shall be entitled to recover, in addition to the taxes and all
penalties and costs accruing thereon, all costs ordered by the court to be paid by
the county to the assessee in the first action and all costs incurred by the county in
any subsequent actions of the county in collecting the taxes.

(e) In all actions and proceedings brought under this section, all courts in which
the actions and proceedings are pending shall, upon the request of any party
thereto, give the actions and proceedings precedence over all other civil actions
and proceedings, except actions and proceedings to which special precedence is
otherwise given by law, in the matter of setting them for hearing or trial, and in
their hearing or trial, to the end that all the actions and proceedings shall be
quickly heard and determined.

☞  Staff Note. This provision states that “all courts” shall give preference to the specified actions
and proceedings on request. It is to some extent ambiguous whether the provision is meant to
encompass appellate review, although that interpretation seems likely.

Unemp. Ins. Code § 1853. Action by or against Director of Employment Development

1853. The courts of this State shall give preference on their calendar to any civil
action brought by or against the director over all other civil litigation except equity
cases, cases involving extraordinary writs, or summary proceedings.

☞  Staff Note. This provision states that the “courts of this State” shall give preference on
request. It is to some extent ambiguous whether the provision is meant to encompass appellate
review, although that interpretation seems likely.

Welf. & Inst. Code § 395. Proceeding within jurisdiction of juvenile court

395. A judgment in a proceeding under Section 300 may be appealed from in the
same manner as any final judgment, and any subsequent order may be appealed
from as from an order after judgment; but no such order or judgment shall be
stayed by the appeal, unless, pending the appeal, suitable provision is made for the
maintenance, care, and custody of the person alleged or found to come within the
provisions of Section 300, and unless the provision is approved by an order of the
juvenile court. The appeal shall have precedence over all other cases in the court
to which the appeal is taken.
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A judgment or subsequent order entered by a referee shall become appealable
whenever proceedings pursuant to Section 252, 253, or 254 have become
completed or, if proceedings pursuant to Section 252, 253, or 254 are not initiated,
when the time for initiating the proceedings has expired.

An appellant unable to afford counsel, shall be provided a free copy of the
transcript in any appeal.

The record shall be prepared and transmitted immediately after filing of the
notice of appeal, without advance payment of fees. If the appellant is able to afford
counsel, the county may seek reimbursement for the cost of the transcripts under
subdivision (c) of Section 68511.3 of the Government Code as though the
appellant had been granted permission to proceed in forma pauperis.

Welf. & Inst. Code § 800. Juvenile court jurisdiction of habitual truant or minor guilty of
crime

800. (a) A judgment in a proceeding under Section 601 or 602 may be appealed
from, by the minor, in the same manner as any final judgment, and any subsequent
order may be appealed from, by the minor, as from an order after judgment.
Pending appeal of the order or judgment, the granting or refusal to order release
shall rest in the discretion of the juvenile court. The appeal shall have precedence
over all other cases in the court to which the appeal is taken.

A ruling on a motion to suppress pursuant to Section 700.1 shall be reviewed on
appeal even if the judgment is predicated upon an admission of the allegations of
the petition.

A judgment or subsequent order entered by a referee shall become appealable
whenever proceedings pursuant to Section 252, 253, or 254 have become
completed or, if proceedings pursuant to Section 252, 253, or 254 are not initiated,
when the time for initiating the proceedings has expired.

(b) An appeal may be taken by the people from any of the following:
(1) A ruling on a motion to suppress pursuant to Section 700.1 even if the

judgment is a dismissal of the petition or any count or counts of the petition.
However, no appeal by the people shall lie as to any count which, if the people are
successful, will be the basis for further proceedings subjecting any person to
double jeopardy.

(2) An order made after judgment entered pursuant to Section 777 or 785.
(3) An order modifying the jurisdictional finding by reducing the degree of the

offense or modifying the offense to a lesser offense.
(4) An order or judgment dismissing or otherwise terminating the action before

the minor has been placed in jeopardy, or where the minor has waived jeopardy.
If, pursuant to this paragraph, the people prosecute an appeal of the decision or
any review of that decision, it shall be binding upon the people and they shall be
prohibited from refiling the case which was appealed.

(5) The imposition of an unlawful order at a dispositional hearing, whether or
not the court suspends the execution of the disposition.
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(c) Nothing contained in this section shall be construed to authorize an appeal
from an order granting probation. Instead, the people may seek appellate review of
any grant of probation, whether or not the court imposes disposition, by means of
a petition for a writ of mandate or prohibition which is filed within 60 days after
probation is granted. The review of any grant of probation shall include review of
any order underlying the grant of probation.

(d) An appellant unable to afford counsel, shall be provided a free copy of the
transcript in any appeal.

(e) The record shall be prepared and transmitted immediately after filing of the
notice of appeal, without advance payment of fees. If the appellant is able to afford
counsel, the county may seek reimbursement for the cost of the transcripts under
subdivision (c) of Section 68511.3 of the Government Code as though the
appellant had been granted permission to proceed in forma pauperis.

(f) All appeals shall be initiated by the filing of notice of appeal in conformity
with the requirements of Section 1240.1 of the Penal Code.

RULES OF COURT

Cal. R. Ct. 2211. Writ petition for violation of trial court employee labor relations
agreement or labor relations statute

2211. (a) This rule applies to petitions filed under subdivision (a) of
Government Code sections 71639.5 and 71825.2.

(b)(1) The petition must state the following on the first page, below the case
number, in the statement of the character of the proceeding (see rule 201(f)(6)):
“Petition filed under Government Code sections 71639.5 and 71825.2 —
assignment of Court of Appeal justice required.”

(2) When the petition is filed, the clerk of the court must immediately request of
the Judicial Assignments Unit of the Administrative Office of the Courts the
assignment of a hearing judge from the panel established under subdivision (e).

(3) The judge assigned to hear the petition in the superior court must be a justice
from a Court of Appeal for a district other than the district for that superior court.

(c)(1) The superior court must hear and decide the petition on an expedited basis
and must give the petition priority over other matters to the extent permitted by
law and the rules of court.

(2) The petition must be heard by a judge assigned by the Chief Justice from the
panel of hearing judges established under subdivision (e).

(d) An appeal of the superior court decision must be heard and decided on an
expedited basis in the Court of Appeal for the district in which the petition was
heard and must be given priority over other matters to the extent permitted by
law and the rules of court. The notice of appeal must state the following on the
first page, below the case number, in the statement of the character of the
proceeding (see rule 201(f)(6)): “Notice of Appeal on petition filed under
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Government Code sections 71639.5 and 71825.2 — expedited processing
requested.”

(e) The panel of judges who may hear the petitions in the superior court must
consist of Court of Appeal justices selected by the Chief Justice as follows:

(1) The panel must include at least one justice from each district of the Court of
Appeal.

(2) Each justice assigned to hear a petition under (c)(2) must have received
training on hearing the petitions as specified by the Chief Justice.

OTHER RELEVANT STATUTES

Code Civ. Proc. § 36. Party over age 70, party under age 14, or party suffering from
medical condition raising substantial medical doubt of survival beyond 6 months

36. (a) A party to a civil action who is over the age of 70 years may petition the
court for a preference, which the court shall grant if the court makes all of the
following findings:

(1) The party has a substantial interest in the action as a whole.
(2) The health of the party is such that a preference is necessary to prevent

prejudicing the party’s interest in the litigation.
(b) A civil action to recover damages for wrongful death or personal injury

shall be entitled to preference upon the motion of any party to the action who is
under the age of 14 years unless the court finds that the party does not have a
substantial interest in the case as a whole. A civil action subject to subdivision
(a) shall be given preference over a case subject to this subdivision.

(c) Unless the court otherwise orders, notice of a motion for preference shall be
served with the memorandum to set or the at-issue memorandum by the party
serving the memorandum, or 10 days after such service by any other party; or
thereafter during the pendency of the action upon the application of a party who
reaches the age of 70 years.

(d) In its discretion, the court may also grant a motion for preference served
with the memorandum to set or the at-issue memorandum and accompanied by
clear and convincing medical documentation which concludes that one of the
parties suffers from an illness or condition raising substantial medical doubt of
survival of that party beyond six months, and which satisfies the court that the
interests of justice will be served by granting the preference.

(e) Notwithstanding any other provision of law, the court may in its discretion
grant a motion for preference served with the memorandum to set or the at-issue
memorandum and accompanied by a showing of cause which satisfies the court
that the interests of justice will be served by granting this preference.

(f) Upon the granting of such a motion for preference, the clerk shall set the
matter for trial not more than 120 days from that date and there shall be no
continuance beyond 120 days from the granting of the motion for preference
except for physical disability of a party or a party’s attorney, or upon a showing of
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good cause stated in the record. Such a continuance shall be for no more than 15
days and no more than one continuance for physical disability may be granted to
any party.

(g) Upon the granting of a motion for preference pursuant to subdivision (b), a
party in an action based upon a health provider’s alleged professional negligence,
as defined in Section 364, shall receive a trial date not sooner than six months and
not later than nine months from the date that the motion is granted.

☞  Staff Note. In Warren v. Schecter, 57 Cal. App. 4th 1189, 1199, 67 Cal. Rptr. 2d 573 (1997),
the court of appeal noted that “Code of Civil Procedure section 36 does not speak to calendar
preference on appeal, only to trial setting preference.” (Emphasis in original.) The court further
noted, however, that “the statute’s rationale for granting calendar preference to certain litigants is
equally applicable to appellate proceedings.” Id. Relying on that policy consideration, the court’s
inherent power to adopt any suitable method of practice not inconsistent with statute or court rule,
and Code of Civil Procedure Section 187, the court concluded that “a litigant who may not
survive the delay of an appellate court backlog [should] be afforded calendar preference.” Id. The
court recommended, however, that the Judicial Council amend the California Rules of Court “to
provide expressly for appellate calendar preference for ailing or elderly litigants.” Id. at 1199-
2000. The Judicial Council followed up on that suggestion in the Comment to Rule 19 of the
California Rules of Court, which explains that the rule is broad in scope and includes a motion for
preference on the grounds that “the reviewing court should exercise its discretion to grant
preference when a statute provides for trial preference (e.g., [Code Civ. Proc.], §§ 35 [certain
election matters], 36 [party over 70 and in poor health; party with terminal illness; minor in
wrongful death action]; see Warren v. Schecter (1997) 57 Cal. App. 4th 1189, 1198-1199).”


