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C ALIF O R N IA LAW  R EV IS IO N  C O M M IS S IO N  S TAF F  M EM O R AN DUM

Legis. Prog. July 8, 2005

Memorandum 2005-23

2005 Legislative Program: Status of Bills

Attached to this memorandum is a chart showing the status of bills in the
Commission’s 2005 legislative program. We will update the information in the
chart with any changes at the time of the Commission meeting.

This memorandum supplements the information in the chart with respect to
selected matters. Also attached to this memorandum and discussed in it are:

Exhibit p.
1. SCR 15 (Morrow/Dunn/Escutia)................................ 1
2. AB 12 (DeVore).............................................. 6
3. ACR 73 (McCarthy) .......................................... 9
4. SCR 42 (Campbell) ........................................... 12

AB 69 (HARMAN) – OWNERSHIP OF AMOUNTS WITHDRAWN FROM JOINT

ACCOUNT

Assembly Bill 69 (Harman) would implement the Commission’s
recommendation on Ownership of Amounts Withdrawn from Joint Account. It would
overturn a recent case holding that a party to a joint account may withdraw all
the funds without having to account to the other parties. The recommendation is
supported by the State Bar Trusts and Estates Section and the State Bar Family
Law Section, as well as by the California Judges Association. It passed the
Assembly on a unanimous vote.

The bill has run into static in the Senate, however. The Senate Judiciary
Committee staff is concerned that the bill may frustrate the reasonable
expectations of parties to a joint account. They have argued that the bill should
be made prospective only, and that the name “joint account” should be changed
since the account is not a true joint tenancy.

The changes being advocated by committee staff would undermine the
Commission’s recommendation. We have met with committee staff, together
with interested parties, to see whether there is any middle ground. So far none of
the compromise approaches suggested has proved to be generally acceptable.
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The bill’s author has decided to hold the bill over until next year in order to
give us a more adequate opportunity to work out a compromise, if possible. The
staff will continue discussions with all parties during the interim.

AB 1133 (HARMAN) – WAIVER OF PRIVILEGE BY DISCLOSURE

Assembly Bill 1133 (Harman) would implement the Commission’s
recommendation on Waiver of Privilege By Disclosure. The bill remains pending in
the Senate Judiciary Committee. Efforts to resolve the concerns raised by the
Consumer Attorneys of California and the California District Attorneys’
Association have not been successful. Based on a number of considerations, the
author decided to make the bill a two-year bill.

The Commission will need to revisit this matter next year and determine how
to proceed. In the interim, the staff is monitoring the two potentially significant
cases pending before the California Supreme Court: Jasmine Networks, Inc. v.

Marvell Semiconductor, Inc., No. S124914 (review granted July 21, 2004), and Rico

v. Mitsubishi Motors Corp., No. S123808 (review granted June 9, 2004).

SB 702 (ACKERMAN) – UNINCORPORATED ASSOCIATION GOVERNANCE

Senate Bill 702 (Ackerman) would implement two Commission
recommendations: Unincorporated Association Governance and Nonprofit Association

Tort Liability. SB 702 was approved by the Assembly on June 27 and has returned
to the Senate for concurrence in the Assembly amendments.

The bill was amended on May 31 to implement a suggestion of the Secretary
of State. The provision authorizing the merger of an unincorporated association
into another type of entity was revised to eliminate any ambiguity about its
application to foreign entities and to make clear that the section, standing alone,
would not be sufficient to authorize an interspecies merger. The proposed
merger would also need to be authorized under the law governing the other
entities involved. Thus:

18360. An unincorporated association may merge into a
domestic corporation, foreign corporation, limited partnership,
general partnership, domestic limited liability company, or foreign
limited liability company domestic or foreign corporation, domestic
or foreign limited partnership, domestic or foreign general
partnership, or domestic or foreign limited liability company.
Notwithstanding this section, a merger may be effected only if each
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constituent entity is authorized to effect the merger by the laws
under which it was organized.

The staff recommends that the amendment be ratified.
The bill was amended again on June 13, to address an issue raised by the

Department of Corporations. Proposed Corporations Code Section 18330 would
provide a default procedure for voting by the members of an unincorporated
association. Subdivision (b) of that section would require member notice of a
pending vote. The notice could be sent electronically.

The Department of Corporations noted that existing Corporations Code
Section 20 provides fairly detailed rules for electronic delivery of a notice to the
shareholders of a corporation. The department suggested that SB 702 be
amended to incorporate similar rules.

Proposed Section 18330(b) was amended to incorporate the central elements
of Corporations Code Section 20 — the requirement that a notice be in writing
and that a recipient of a notice delivered electronically have consented to
electronic delivery of the notice:

18330. …
(b) Notice Written notice of the vote shall be delivered to all

members entitled to vote on the date of delivery. The notice shall be
delivered or mailed or sent electronically to the member addresses
shown in the association’s records a reasonable time before the vote
is to be conducted. The notice shall not be delivered electronically,
unless the recipient has consented to electronic delivery of the
notice. The notice shall state the matter to be decided and describe
how and when the vote is to be conducted.

…

The staff recommends that the Commission ratify this amendment.

SB 1104 (SEN. BANK., FIN. & INS. COMM.) – FINANCIAL PRIVACY

This bill is pending in Senate Judiciary Committee and will not be heard
before January.

A recent development in this area is that the United States Court of Appeals
for the Ninth Circuit has held that the California Financial Information Privacy
Act is preempted to some extent by the federal Fair Credit Reporting Act.
American Bankers Ass’n v. Gould, 1988 DJDAR 7293 (June 20, 2005). The court
remanded the case to the United States District Court for the Eastern District of
California to determine the extent of preemption.
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The bill would authorize the Commission to continue its study of financial
privacy, but would defer the study for two years to allow litigation on the matter
to play out.

SCR 15 (MORROW/DUNN/ESCUTIA) – CLRC STUDIES

SCR 15 (Morrow/Dunn/Escutia) began life as an authorization of the oral
argument study. We commenced work on the study at the request of the Chair
and Vice Chair of the Senate Judiciary Committee under our general authority to
propose technical and minor substantive revisions to the law, but felt that
broader authority on this topic would be helpful since it is likely we will
recommend more substantive revisions.

We had hoped to introduce our standard resolution of authority in the
Assembly this year, but we still lack an Assembly member of the Commission. So
Senator Morrow graciously agreed to expand SCR 15 into our general study
authority resolution. A copy of the resolution is attached at Exhibit pp. 1-5.

One innovation in this year’s resolution is a requirement that, “before
commencing work on any project within the calendar of topics the Legislature
has authorized or directed the commission to study, the commission shall submit
a detailed description of the scope of work to the Chairs and Vice Chairs of the
Committees on Judiciary of the Senate and Assembly, and if during the course of
the project there is a major change to the scope of work, submit a description of
the change.”

This language grew out of discussions we have been having with the Senate
Judiciary Committee. Many of our study topics are quite broadly phrased, and it
is not necessarily always clear to the Legislature what exactly we are working on.
For example, our study authority includes the Evidence Code, but if we decide to
get into an aspect of the Evidence Code that could be politically problematic, we
may not know that until well down the road, when our recommendation hits the
Legislature.

The Judiciary Committee analysis of this point observes:

In light of the generally broad grant of authority to the CLRC
for some of the listed topics, e.g., study and make
recommendations for Probate Code revisions, concern was
expressed that the Commission might undertake on its own
initiative and without legislative input a study that goes beyond the
CRLC's traditional role of studying and developing recommended
non-controversial changes to the law that are primarily of a
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cleanup, consolidation, or restatement nature. Given the limited
resources of the Commission which has suffered budget cuts in
past years, early communication to the Senate and Assembly
Judiciary Committee Chairs and Vice-Chairs of proposed topics of
study would allow legislative input on whether a particular
proposed topic would likely be controversial and thus perhaps
avoided by the Commission so that it may devote its limited
resources to other, more productive studies.

The staff thinks this is a salutary development. Often our line of
communication with the Legislature is not as robust as it should be. We do
publish an Annual Report, but that is not conducive to a dialogue. The
Legislature controls our agenda, and the project descriptions will help us
coordinate our work with the committees most directly concerned. This should
help foster better relations between the Commission and the Legislature.

With respect to the reference in the committee’s analysis to the Commission’s
“traditional role of studying and developing recommended non-controversial
changes to the law that are primarily of a cleanup, consolidation, or restatement
nature,” that only tells part of the story. It is true that many of our projects do
exactly that. However, our enabling statute also mandates the Commission to
recommend “such changes in the law as it deems necessary to modify or
eliminate antiquated and inequitable rules of law, and to bring the law of this
state into harmony with modern conditions.” Gov’t Code § 8289(d).

But the Judiciary Committee analysis broaches a critically important point. As
a practical matter, unless our recommendation is supported by, or at least not
opposed by, all important interest groups affected by it, it will be very difficult to
enact the recommendation. We do strive to achieve balance in and widespread
approval of our proposals; our legislative success with proposals that prove to be
controversial is poor. It has not always been that way, and the staff could
expound on the reasons for the change in the legislative landscape, if the
Commission is interested.

ALSO OF INTEREST

AB 12 (DeVore) – Real Property TOD Deed

AB 12 (DeVore) would direct the Commission to study real property “transfer
on death” deeds. This would be a short-fuse study, with the Commission’s report
due January 1, 2007. A copy of the bill is attached at Exhibit pp. 6-8. The bill has
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passed the Assembly and the policy committee in the Senate, and is pending in
the Senate fiscal committee.

ACR 73 (McCarthy) – Firearms Statutes

ACR 73 (McCarthy) was introduced on June 13. It would direct the
Commission to study the statutes relating to firearms with the objective to
propose legislation that would clean up and clarify the statutes nonsubstantively.
The project would be done in consultation with key interest groups. The
Commission’s report would be due by July 1, 2008. A copy of the resolution as
introduced is attached at Exhibit pp. 9-11. The measure has passed the Assembly
policy committee and is pending in the Assembly fiscal committee. It was
broadened in the policy committee to include consultation with key gun control
groups, but the amended version is not yet in print.

SCR 42 (Campbell) – No Contest Clause

SCR 42 (Campbell) would direct the Commission to review the law governing
no contest clauses in wills and trusts to determine whether the existing statutes
should be revised or replaced by alternative provisions. The measure as
introduced is attached at Exhibit pp. 12-13. It has passed the Senate and the
policy committee in the Assembly, and is pending in the Assembly fiscal
committee. It was broadened in the policy committee to include consideration of
additional options, but the amended version is not yet in print.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary



S
B

 5
5

1

F
eb

 1
8

A
pr

 1
2

2-
ye

ar
 B

ill

A
B

 1
7

6

Ja
n 

24

A
pr

 2
1

A
pr

 6

M
ay

 2
6

M
ay

 3
1

Ju
l 1

2

S
B

 1
1

0
4

M
ar

 1

2-
ye

ar
 B

ill

A
B

 7
7

0

F
eb

 1
8

A
pr

 2
5

2-
ye

ar
 B

ill

A
B

 1
1

3
3

F
eb

 2
2

A
pr

 1
4

A
pr

 1
2

—

A
pr

 2
1

2-
ye

ar
 B

ill

S
B

 8
5

3

F
eb

 2
2

A
pr

 7

A
pr

 5

—

A
pr

 2
1

Ju
n 

7

*J
un

 1
5

Ju
n 

23

—

Ju
n 

27

S
C

R
 1

5

F
eb

 9

Ju
n 

20

Ju
n 

21

Ju
l 1

1

P
o

li
cy

 C
o

m
m

it
te

e
F

is
ca

l 
C

o
m

m
it

te
e

P
as

se
d

 H
o

u
se

P
o

li
cy

 C
o

m
m

it
te

e
F

is
ca

l 
C

o
m

m
it

te
e

P
as

se
d

 H
o

u
se

In
tr

o
d

u
ce

d
L

as
t 

A
m

en
d

ed

A
B

 6
9

Ja
n 

3

M
ar

 1

F
eb

 2
2

—

M
ar

 7

2-
ye

ar
 b

ill

—

G
o

v
er

n
o

r

S
ec

re
ta

ry
o

f 
S

ta
te

F
ir

st
H

o
u

se

S
ec

o
n

d
H

o
u

se

B
il

l 
L

is
t:

K
 E

 Y
_

_
_

_
_

_
_

_
_

_
_

_
_

_
_

_
_

_

It
al

ic
s:

 F
u

tu
re

 o
r 

sp
ec

u
la

ti
v

e
“—

”:
  

N
o

t 
ap

p
li

ca
b

le
*:

 D
o

u
b

le
 r

ef
er

ra
l,

 n
o

t 
fi

sc
al

[d
at

e]
 :

  
D

ea
d

li
n

e

A
B

 6
9 

(H
ar

m
an

):
 O

w
n

er
sh

ip
 o

f 
A

m
o

u
n

ts
 W

it
h

d
ra

w
n

 f
ro

m
 J

o
in

t 
A

cc
o

u
n

t
A

B
 1

76
 (

B
er

m
u

d
ez

):
 C

h
ap

te
re

d
 O

u
t 

G
o

v
 ’t

 C
o

d
e 

§ 
71

60
1 

C
h

an
g

e
A

B
 3

33
 (

H
ar

m
an

):
 C

iv
il

 D
is

co
v

er
y

  (
St

at
u

to
ry

 C
la

ri
fi

ca
ti

o
n

 a
n

d
 M

in
o

r 
Su

b
st

an
ti

v
e 

Im
p

ro
v

em
en

ts
;

C
o

rr
ec

ti
o

n
 o

f 
O

b
so

le
te

 C
ro

ss
-R

ef
er

en
ce

s;
 L

eg
is

la
ti

o
n

 t
o

 C
o

rr
ec

t 
A

B
 3

08
1 

C
h

ap
te

ri
n

g
 O

u
t 

P
ro

b
le

m
s)

A
B

 7
70

 (
M

u
ll

in
):

 C
ID

 O
m

b
u

d
sp

er
so

n
A

B
 1

13
3 

(H
ar

m
an

):
 W

ai
v

er
 o

f 
P

ri
v

il
eg

e 
B

y
 D

is
cl

o
su

re
SB

 5
51

 (
L

o
w

en
th

al
):

  C
ID

 O
m

b
u

d
sp

er
so

n
SB

 7
02

 (
A

ck
er

m
an

) 
U

n
in

co
rp

o
ra

te
d

 A
ss

o
ci

at
io

n
 G

o
v

er
n

an
ce

 a
n

d
 N

o
n

p
ro

fi
t 

T
o

rt
 L

ia
b

il
it

y
SB

 8
53

 (
K

eh
o

e)
: P

re
em

p
ti

o
n

 o
f 

C
ID

 A
rc

h
it

ec
tu

ra
l 

R
es

tr
ic

ti
o

n
s 

an
d

 O
b

so
le

te
 C

ro
ss

-R
ef

er
en

ce
s 

to
 F

o
rm

er
C

C
P

 §
 3

83
SB

 1
10

4 
(S

en
. B

an
k

in
g

, F
in

an
ce

 a
n

d
 I

n
su

ra
n

ce
 C

o
m

m
.)

: F
in

an
ci

al
 P

ri
v

ac
y

SC
R

 1
5 

(M
o

rr
o

w
; c

o
-a

u
th

o
rs

 E
sc

u
ti

a/
D

u
n

n
):

 O
ra

l A
rg

u
m

en
t 

R
es

o
lu

ti
o

n
 o

f 
A

u
th

o
ri

ty

T
B

A
: E

m
er

g
en

cy
 R

u
le

m
ak

in
g

A
ls

o
 o

f 
In

te
re

st
:

A
B

 1
2 

(D
ev

o
re

):
 C

L
R

C
 S

tu
d

y
 o

f 
R

ea
l 

P
ro

p
er

ty
 T

O
D

 D
ee

d
s

A
C

R
 7

3 
(M

cC
ar

th
y

):
 C

L
R

C
 S

tu
d

y
 o

f 
F

ir
ea

rm
s 

St
at

u
te

s
SC

R
 4

2 
(C

am
p

b
el

l)
: C

L
R

C
 S

tu
d

y
 o

f 
N

o
-C

o
n

te
st

 C
la

u
se

s

S
ta

tu
s 

o
f 

2
0

0
5

 C
o

m
m

is
si

o
n

 L
e

g
is

la
ti

v
e

 P
ro

g
ra

m

A
B

 3
3

3

F
eb

 1
0

M
ay

 1
0

M
ay

 3

—

M
ay

 1
6

Ju
n 

14

—

S
B

 7
0

2

F
eb

 2
2

Ju
n 

13

A
pr

 1
9

—

A
pr

 2
8

Ju
n 

7

*J
un

 2
0

Ju
n 

27

J
u

ly
 7

, 
2

0
0

5
A

s
 o

f

C
on

cu
rr

en
ce D

a
te

C
h

ap
te

r 
#

R
ec

ei
v

ed

A
p

p
ro

v
ed




























	P4: 
	stampTemplate: 
	pg: EX 1


	P5: 
	stampTemplate: 
	pg: EX 2


	P6: 
	stampTemplate: 
	pg: EX 3


	P7: 
	stampTemplate: 
	pg: EX 4


	P8: 
	stampTemplate: 
	pg: EX 5


	P9: 
	stampTemplate: 
	pg: EX 6


	P10: 
	stampTemplate: 
	pg: EX 7


	P11: 
	stampTemplate: 
	pg: EX 8


	P12: 
	stampTemplate: 
	pg: EX 9


	P13: 
	stampTemplate: 
	pg: EX 10


	P14: 
	stampTemplate: 
	pg: EX 11


	P15: 
	stampTemplate: 
	pg: EX 12


	P16: 
	stampTemplate: 
	pg: EX 13




