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Memorandum 2005-20

Statute of Limitations for Legal Malpractice
 (Comments on Tentative Recommendation)

The Commission has been studying the statute of limitations for legal
malpractice (Code Civ. Proc. § 340.6), which has been the focus of numerous
disputes. Last November the Commission approved a tentative recommendation
proposing several reforms. The tentative recommendation was posted on the
Commission’s website and widely circulated for comment, with a comment
deadline of March 31, 2005. Thus far, the Commission has received the following
input:

Exhibit p.
1. David Gubman (Dec. 28, 2004).................................. 1
2. Ronald Mallen (Jan. 11, 2005) ................................... 2
3. San Diego County Bar Association (March 30, 2005)................. 4
4. State Bar Committee on Administration of Justice (April 25, 2005)...... 6
5. State Bar Trusts and Estates Section (March 29, 2005) ................ 18

The Commission also received an email message from John T. George raising an
issue that is not addressed in the tentative recommendation (Exhibit p. 21). The
staff has been informed that a couple of organizations still plan to submit
comments on the tentative recommendation. These should be arriving soon. At
its upcoming meeting, the Commission will need to consider the comments and
determine how to proceed. This memorandum analyzes the comments submitted
to date.

(Unless otherwise specified, all further statutory references are to the Code of
Civil Procedure.)

SECTION 340.6: STATUTE OF LIMITATIONS FOR LEGAL MALPRACTICE

Section 340.6 establishes alternate limitations periods for legal malpractice.
The limitations period is either one year from the client’s actual or constructive
discovery of the malpractice, or four years from the date of the malpractice,
whichever occurs first. The statute provides:
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340.6. (a) An action against an attorney for a wrongful act or
omission, other than for actual fraud, arising in the performance of
professional services shall be commenced within one year after the
plaintiff discovers, or through the use of reasonable diligence
should have discovered, the facts constituting the wrongful act or
omission, or four years from the date of the wrongful act or
omission, or whichever occurs first. In no event shall the time for
commencement of legal action exceed four years except that the
period shall be tolled during the time that any of the following
exist:

(1) The plaintiff has not sustained actual injury;
(2) The attorney continues to represent the plaintiff regarding

the specific subject matter in which the alleged wrongful act or
omission occurred;

(3) The attorney willfully conceals the facts constituting the
wrongful act or omission when such facts are known to the
attorney, except that this subdivision shall toll only the four-year
limitation; and

(4) The plaintiff is under a legal or physical disability which
restricts the plaintiff’s ability to commence legal action.

(b) In an action based upon an instrument in writing, the
effective date of which depends upon some act or event of the
future, the period of limitations provided for by this section shall
commence to run upon the occurrence of such act or event.

The alternate limitations periods are tolled under a number of circumstances —
i.e., the running of the limitations periods is interrupted when those
circumstances exist.

In particular, the limitations periods are tolled while the allegedly negligent
attorney continues to represent the client “regarding the specific subject matter in
which the alleged wrongful act or omission occurred.” The limitations periods
are also tolled when the client is under a legal or physical disability that
interferes with the client’s ability to bring suit. The four-year but not the one-year
limitations period is tolled when the attorney willfully conceals the malpractice.
Perhaps most importantly, both limitations periods are tolled until the client
sustains “actual injury” from the malpractice.

Much litigation has centered on what constitutes “actual injury” within the
meaning of the statute. The California Supreme Court has repeatedly addressed
the issue, taking different approaches at different times and dividing in almost
every case. A critical question is when harm becomes sufficiently certain and
sufficiently attributable to malpractice to constitute “actual injury.” For example,
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suppose an attorney makes a mistake in handling a lawsuit for a client, which
might adversely affect the outcome of the lawsuit. Does “actual injury” occur as
soon as the attorney makes the mistake, because the mistake affects the value of
the claim by or against the client? Does “actual injury” only occur when the client
first incurs fees or other expenses investigating or otherwise dealing with the
mistake? Or does “actual injury” not occur until even later, such as when the
underlying proceeding settles, when the trial court resolves the underlying
proceeding, when the time to appeal expires, or when all appeals in the
underlying proceeding are resolved? The Court’s current approach to these
issues calls for a particularized assessment of the facts of each case. Because the
Court has not established a bright-line rule, it is difficult to predict how the
statute will apply in each case.

The definition of “actual injury” may also dictate whether the client must
commence a malpractice case before the underlying proceeding is resolved. As
explained at pages 6-9 of the tentative recommendation, simultaneous litigation
of a malpractice case and an underlying proceeding poses a number of serious
problems, including potentially prohibitive burdens on the client, a danger of
inconsistent positions or results, potential for undue harm from waiver of
privileges in pursuing the malpractice case, and adverse impacts on judicial
economy, litigation expenses, and malpractice insurance costs. Some time ago,
Andrew Wistrich (United States Magistrate Judge for the Central District of
California) and Tyler Ochoa (a law professor now at the University of Santa
Clara School of Law) wrote an article about these matters, which prompted the
Commission’s study of this topic. Ochoa & Wistrich, Limitation of Legal

Malpractice Actions: Defining Actual Injury and the Problem of Simultaneous

Litigation, 24 Sw. U. L. Rev. 1 (1994).

SUMMARY OF THE TENTATIVE RECOMMENDATION

The tentative recommendation proposes three reforms.
First, the tentative recommendation proposes to address the problem of

simultaneous litigation and reduce the emphasis on defining “actual injury” by
adding a new tolling provision to Section 340.6. This proposed new provision is
drawn from the judicial doctrine of equitable tolling, which courts developed in
other contexts involving simultaneous litigation (courts have not applied this
doctrine to legal malpractice because they have interpreted the language of
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Section 340.6 to preclude as much). Under the proposed new provision, the
alternate limitations periods for a legal malpractice claim would be tolled when
the attorney’s liability for malpractice “may depend on the outcome of a pending
or reasonably foreseeable civil or criminal action, administrative adjudication,
arbitration, tax audit or other proceeding affecting the client’s rights or
obligations, and that proceeding has not been settled or fully resolved.” This rule
would only apply, however, if three requirements are satisfied: “the plaintiff acts
reasonably and in good faith, the plaintiff gives the attorney reasonable notice of
the potential action for a wrongful act or omission, and the attorney is not
unreasonably prejudiced in gathering evidence to defend against the potential
action for a wrongful act or omission.” The tentative recommendation does not
take a position on whether tolling pursuant to the new provision should end
when the trial court or other initial tribunal renders its decision in the underlying
proceeding, or continue during the pendency of an appeal or other review
process. The tentative recommendation presents both of these alternatives for
consideration and comment.

The second reform proposed in the tentative recommendation pertains to the
burden of proving when the malpractice plaintiff “discover[ed], or through the
use of reasonable diligence should have discovered, the facts constituting the
wrongful act or omission....” Code Civ. Proc. § 340.6(a). Under existing law, the
defendant attorney bears the burden of proof on the time of the plaintiff’s actual
or constructive discovery, even though evidence on that point is likely to be more
accessible to the plaintiff than to the attorney. The tentative recommendation
proposes to reallocate that burden from the attorney to the plaintiff.

Third, the tentative recommendation proposes to delete Section 340.6(b),
which states: “In an action based upon an instrument in writing, the effective
date of which depends upon some act or event of the future, the period of
limitations provided for by this section shall commence to run upon the
occurrence of such act or event.” The tentative recommendation explains that this
provision appears to be a useless and confusing vestige of the legislative drafting
process.

In combining these three reforms into a single proposal, it was important to
examine whether the proposal would be one-sided, benefiting attorneys
exclusively to the detriment of clients, or vice versa. As explained in a staff
memorandum, the proposal appeared to be reasonably well-balanced:
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• The proposed new provision based on the doctrine of equitable
tolling would benefit a client by unambiguously tolling the
limitations periods until an underlying proceeding is concluded,
sparing the client from the burdens of simultaneously conducting
a malpractice case and an underlying proceeding. To some extent,
the reform would also benefit courts and attorneys, by providing a
clear, predictable rule and eliminating unnecessary malpractice
litigation.

• The proposed reallocation of the burden of proof on the time of
discovery would benefit an attorney by placing that burden on the
client, who typically has better access to the evidence bearing on
whether that burden is satisfied.

• The proposed deletion of the special provision pertaining to “an
action based upon an instrument in writing, the effective date of
which depends upon some act or event of the future” would help
everyone by deleting confusing and unnecessary language.

Memorandum 2004-50, pp. 2-3 (available from the Commission,
www.clrc.ca.gov).

ACTUAL INJURY AND SIMULTANEOUS LITIGATION

Reaction to the proposed new tolling provision was mixed, but mostly
negative.

Support

The proposed new tolling provision based on the doctrine of equitable tolling
is similar to an idea advanced by Judge Wistrich and Professor Ochoa: that courts
should “defin[e] ‘actual injury’ in a manner consistent with that doctrine, thereby
tolling the commencement of the limitation period for the malpractice action
until an adverse judgment or other appealable order is entered against the client
at the trial court level in the underlying action, provided the other requirements
of the doctrine are satisfied.” Ochoa & Wistrich, supra, at 79. Unfortunately,
however, neither Judge Wistrich nor Professor Ochoa commented on the
tentative recommendation.

The State Bar Trusts and Estates Section “has considerable interest in the
statute of limitations for attorney malpractice claims potentially arising from
services performed on behalf of its members’ clients — both as attorneys
attempting to rectify potential harm done to the clients’ interests, as well as
attorneys against whom claims might be made.” Exhibit p. 18. The Trusts and
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Estate Section supports the proposed new tolling provision, but with
qualifications. Id. at 18, 19.

The group likes the first sentence of proposed new subdivision (c)(5), which
establishes the tolling provision. Id. at 19. The group believes that tolling
pursuant to this provision should continue until all rights of appeal or other
review in the underlying proceeding are exhausted, not just until the trial court
or other initial tribunal resolves the matter. Id. at 20. But the group suggests that
the second sentence, which “sets forth three pre-conditions for the application of
the tolling provision of the first sentence, be modified to establish only one
condition to tolling: reasonable written notice to the attorney by the plaintiff of
the potential action for a wrongful act or omission.” Id. at 19.

The Trusts and Estates Section explains that each of the three pre-conditions
— the plaintiff acts reasonably and in good faith, the plaintiff gives reasonable
notice of the potential malpractice case, and the attorney is not unreasonably
prejudiced in gathering evidence to defend against the potential action — “injects
the potential for a factual dispute into a tolling provision that is otherwise
designed to reduce the likelihood of expensive and fractious litigation.” Id. The
group states that these conditions “should limit the applicability of the tolling
provision only if the benefits of the condition outweigh the costs of creating
possible factual disputes.” Id.

With regard to the requirement of reasonable notice, the Trusts and Estates
Section believes that the benefits outweigh the costs. “An attorney subject to a
potential claim that is allowed to remain unfiled while another proceeding is
resolved should be given notice of this possible liability and the opportunity to
take steps to defend himself or herself.” Id. According to the group, “the concept
of ‘reasonable notice’ is limited, discrete, and subject to articulable standards.” Id.
The group suggests adding the requirement that the notice be in writing, to
“further limit the number of factual issues arising from the imposition of this
condition.” Id. The Trusts and Estates Section “does not believe that the
requirement of ‘reasonable written notice’ will create unnecessary factual
disputes or lead to unpredictable results.” Id.

As for the other two requirements (good faith and lack of prejudice),
however, the group concludes that the costs outweigh the benefits:

Neither condition is limited, discrete, or subject to readily
articulable standards. Both conditions are invitations to factual
disputes that defy predictable results. The practical effect of
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including these two conditions on the [new tolling provision] is that
no attorney advising a potential attorney malpractice client will
counsel the client to take the risk that the tolling provision might
not be applied to the client’s claim. Instead, the attorney will
counsel the client to obtain a tolling agreement or file suit, just as is
the law and practice now. The inclusion of such broad, undefined
conditions on the application of the tolling provision will likely
negate the benefits sought to be achieved by the addition of the
express tolling provision in the first place.

Id.

Opposition

Attorneys David Gubman and Ronald Mallen, the San Diego County Bar
Association, and the State Bar Committee on Administration of Justice all
commented negatively on the proposed new tolling provision.

Mr. Gubman of Alschuler Grossman Stein & Kahan LLP does not like the
proposed new tolling provision because it is “going to lead to uncertainty on
several levels, and it will take another 25 years to sort it out.” Exhibit p. 1. He
writes:

What does it mean that an attorney’s liability may depend on
the outcome? If there is some remotely conceivable outcome that
changes whether the attorney is liable, then the statute doesn’t run?
What does that do to the rule that having to incur attorneys’ fees
was enough to trigger the statute?

Worse, creating subjective tests, such as “unreasonable”
prejudice to the attorney by the delay, will lead to complex pre-trial
motions on the applicability of the statute. As one who has
represented both sides in such cases over the years, the overall
change is probably good for the plaintiff, but the implementation
may allow the defendant to bleed the plaintiff dry in smaller cases.

Id.
Mr. Mallen, who played a large role in drafting Section 340.6 in the late 1970s,

voices similar concerns. Legal malpractice defense has been his principal
occupation for more than 30 years. Exhibit p. 2. In his experience, although the
problems described in the tentative recommendation are “theoretically
legitimate,” they arise infrequently. Id. Rather, he says “these problems are
routinely handled by tolling agreements.” Id. at 3. He also points out that when a
party is unwilling to enter into a tolling agreement, “the other party can seek to
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have the legal malpractice action stayed.” Id. In his view, “[a]lthough these are
not ideal solutions, they do work.” Id.

Mr. Mallen cautions that the proposed cure for the problem of simultaneous
litigation “is worse than the problem being addressed.” Id. He stresses that the
proposed new tolling provision would inject “inherently fact-based criteria,”
such as:

“Reasonably foreseeable civil or criminal action;”
“Fully resolved;”
“Only if the plaintiff acts reasonably;”
“And in good faith;”
“The plaintiff gives the attorney reasonable notice;” and
“The attorney is not unreasonably prejudiced.”

Id. at 2-3 (emphasis in original). According to Mr. Mallen, if the statute was
amended to incorporate these requirements, “tolling or the end of tolling will
always be an issue of fact,” precluding resolution short of trial. Id. at 2 (emphasis
in original). He warns that this “will result in further litigation, increased expense
to lawyers in an already expensive insurance market, and essentially eliminate an
important protection of the present statute of limitations.” Id. at 3.

The San Diego County Bar Association (“SDCBA”) takes a similar position.
The group “recognizes that the current state of the law does create some degree
of ambiguity and uncertainty in the context of concurrent litigation.” Exhibit p. 4.
In the group’s opinion, however, “the proposed revision, while well intentioned,
will only create more confusion, additional litigation and increased cost.” Id.
According to the group, although the “dilemma created by concurrent litigation
is a common issue for attorneys who defend claims for legal malpractice,”
typically any issue “can be resolved amicably by way of a voluntary tolling
agreement or through a motion to stay proceedings.” Id.

Like Messrs. Gubman and Mallen, SDCBA expresses concern that “[a]
number of potentially ambiguous terms are incorporated into the proposed
provision which will likely lead to an increase in litigation and costs rather than
the reduction anticipated in the comments.” Id. at 5. In particular, SDCBA
comments:

[P]roposed 340.6(c)(5) references a “reasonabl[y] foreseeable civil or
criminal action etc ....” and applies if the Plaintiff acts “reasonably
and in good faith,” provides the attorney with “reasonable notice”
and that the attorney is not “unreasonably prejudiced” in gathering
evidence. The reasonableness standards proposed in the revisions
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will undoubtedly lead to exhaustive litigation by virtue of the fact
that it creates an entirely subjective standard that will require
significant clarification through the courts.

Id.
SDCBA also believes that the proposed new tolling provision will have

adverse effects relating to malpractice insurance:

The proposed new provision will also have a negative impact
on the practitioner’s ability to procure professional liability
insurance, as it will increase the limitation period thus encouraging
more claims and allowing additional evidence to be accumulated.
Additionally, it is likely that practitioners will be faced with
increased premiums due to longer extended reporting periods.
Delay in pursuing claims after receiving/providing reasonable
notice creates a period of uncertainty where insurers could become
insolvent or in some fashion undertake actions having a negative
impact on coverage or the availability of funds.

Id.
The State Bar Committee on Administration of Justice (“CAJ”) has provided a

long and very thorough analysis of the proposed new tolling provision, which
raises numerous concerns. Exhibit pp. 8-17. CAJ acknowledges that it may be
hard for a client to simultaneously pursue both an underlying proceeding and a
malpractice case. As CAJ says, a client “who is forced in such circumstances to
wage war on two fronts’ may be placed in a difficult position, and in fact may be
substantially prejudiced in one or both actions.” Id. at 8. For three main reasons,
however, CAJ believes that the proposed new tolling provision is a bad idea.

First, CAJ “questions whether a legislative ‘fix’ is truly called for.” Id. The
committee “is aware of no specific information shedding light on how frequently
the problems identified by the CLRC actually arise.” Id. Like Mr. Mallen and
SDCBA, CAJ points out that the burden of pursuing simultaneous litigation may
be alleviated by entering into a tolling agreement or seeking a stay of the
malpractice case pending resolution of the underlying proceeding. Id. CAJ
recognizes that these approaches “do not entirely eliminate the potential
problems identified by the CLRC.” Id. at 9. In particular, “[t]here may be
circumstances where a defendant attorney is unwilling to enter into a tolling
agreement, and where the trial court concludes either that it is not authorized to
stay the malpractice action or that a stay is not justified on the facts before it.” Id.
There is also the possibility that “the allegations raised in the plaintiff’s
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malpractice complaint could prove useful to plaintiff’s adversary in the ongoing,
underlying litigation, or could result in harmful admissions or a waiver of
attorney-client privilege.” Id. at 13; see also pp. 8 & 9 & n. 42 of the tentative
recommendation. “However, absent some reason to believe that there are a
substantial number of cases where such approaches are inadequate and the
potential problems identified by CLRC will become manifest, CAJ questions
whether a legislative fix is warranted.” Exhibit p. 9.

Second, CAJ concurs with the other commentators that the requirements of
the proposed new tolling provision “are too vague to establish the ‘bright-line
rule’ sought by the CLRC.” Id. at 10. CAJ poses numerous questions regarding
interpretation of each of the three prerequisites for application of the proposed
new tolling provision: “the plaintiff acts reasonably and in good faith, the
plaintiff gives the attorney reasonable notice of the potential action for a
wrongful act or omission, and the attorney is not unreasonably prejudiced in
gathering evidence to defend against the potential action for a wrongful act or
omission.” Id. at 11-12. CAJ also points to ambiguities in the first sentence of the
proposed tolling provision, which states that the limitations periods are tolled
when an attorney’s liability for malpractice “may depend on the outcome of a
pending or reasonably foreseeable civil or criminal action ....” (Emphasis added.)
Specifically, CAJ says:

Initially, it would appear to be necessary to determine whether
the word “depend” is intended to mean “be affected by” or “be
wholly and necessarily determined by.” If one assumes the former
interpretation, it seems more than theoretical that even a small
issue being litigated in another action “may” in some way affect an
attorney’s liability (or perhaps more accurately, the extent of
liability) for an alleged wrongful act or omission. Would this mean
that a plaintiff could avail himself or herself of the much longer
proposed limitations period whenever he or she could demonstrate
any plausible theory by which an issue in dispute in some other
action could in some way affect the attorney’s liability to the
plaintiff in a potential malpractice action? If not, what is the
standard that would be applied? On the other hand, if the word
“depend” is intended to mean “wholly and necessarily determined
by,” could invocation of the exception be defeated by an argument
that at least some aspect of the attorney’s liability would not be
determined in the other proceeding (and thus did not “depend” on
the outcome of the other proceeding)?

The term “reasonably foreseeable” appears to present problems
of both interpretation and application. Given that this language
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contemplates an action that does not yet exist, may a plaintiff take
advantage of the extended limitations period by simply claiming a
subjectively “reasonable” good faith belief — based on whatever
information the plaintiff had at the time of decision — that such
action would eventually be filed? Alternatively, if the term
“reasonably foreseeable” is to be objectively assessed, should the
focus be on what a hypothetical “reasonable” lay plaintiff should
have known or believed, or should the focus be on what a
presumably more sophisticated “reasonable” plaintiff’s counsel
should have known or believed? What about plaintiffs who are
unrepresented (by new  counsel) at the time the presumptive
limitations period is about to expire? Are they to be allowed greater
leeway than represented plaintiffs? Finally, what will happen if the
anticipated potential action has a very long limitations period itself,
or even no limitations period (for example, certain criminal
actions)? Wouldn’t this aspect of the proposed statutory language
potentially extend the limitations period in Section 340.6
indefinitely?

Exhibit p. 10. CAJ believes that “these unanswered questions, and many more,
will serve to obscure the ‘bright line’ the CLRC is seeking on this issue.” Id. at 12.

This conclusion feeds into CAJ’s third main point: “[T]he existence of so many
unanswered questions will likely deter most plaintiffs from even seeking to
utilize the provided exception, which in turn will lead to a dearth of clarifying
appellate opinions.” Id. at 12. CAJ explains that “if a plaintiff attempts to make
use of the exception, and the defendant attorney is then able to persuade a court
that even one of the tolling requirements has not been satisfied, the plaintiff’s
malpractice action will be forever barred.” Id. “Given the arguable vagueness of
each of the multiple requirements ..., and given that a plaintiff trying to decide
whether to allow the shorter limitations period to expire would have no way to
obtain an advance ruling on whether each of the requirements has been satisfied,
CAJ feels that it would be rare for an attorney to advise a plaintiff to allow the
otherwise applicable limitations period to run.” Id. at 9. Rather, CAJ predicts that
“the risk of an unfavorable tolling ruling down the road would almost always be
perceived as too great (for both the plaintiff and the advising attorney) to justify
any advantage.” Id.

CAJ therefore urges the Commission to drop the idea of the proposed new
tolling provision. Id. at 13. CAJ also offers suggestions for refining the provision
if the Commission is determined to pursue the idea. Id. at 13-17. In addition, CAJ
proposes an alternative legislative solution, for consideration “[i]f the CLRC
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continues to believe that a legislative solution to the identified problems is
needed ....” Id. at 12. CAJ’s proposed alternative solution is similar to an idea
suggested by Mr. Gubman.

Possible Alternative Approach: Statutory Authority to Stay the Malpractice
Case

Mr. Gubman suggests a possible alternative approach to the problem of
simultaneous litigation. He would create a presumptive right to a stay of a legal
malpractice case pending resolution of the underlying proceeding:

Why not instead create a presumptive right to a stay in the same
situations? That way the court can determine on motion whether
the malpractice case should go forward and there’s no uncertainty.
Unless you stipulate to extend the statute, you file. If the court
stays, you’re safe. If it doesn’t, you litigate. Why have hard and fast
rules for which cases should or shouldn’t go forward when the
truth is that they should be decided case by case?

Exhibit p. 1.
Along the same lines, CAJ proposes “to require a plaintiff contemplating a

malpractice action in a ‘simultaneous litigation’ situation to file the malpractice
action within the otherwise prescribed time period, but to provide a statutory stay

of such action, upon noticed motion, immediately following filing and service.”
Exhibit p. 12 (emphasis in original). CAJ contemplates that this statutory stay
“would be premised largely on the same grounds as those underlying the
CLRC’s proposed equitable tolling provision.” Id.

CAJ is not aware of any existing statutory provision authorizing a court to
stay a malpractice case pending resolution of an underlying proceeding. Id. at 8.
“[T[he anecdotal experience of CAJ members is that some trial courts presently
do employ this approach, sometimes in the context of ruling on a demurrer.” Id.
at 8-9. Other members report, however, “that the authority to issue a stay in the
absence of specific statutory authority is questionable.” Id. at 9.

Providing clear authority to stay a malpractice case may thus be useful. CAJ
believes this approach would be good policy. The group acknowledges that the
approach would “add more filings to court dockets,” but says that it would
“appear to solve virtually all of the other ‘simultaneous litigation’ problems (i.e.
burden on litigants, waste of judicial resources, inconsistent positions by
plaintiff, inconsistent results).” Id. at 12 (footnote omitted).
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CAJ also points out that the approach would free a plaintiff “from the task of
predicting, in advance, how a court is likely to rule on the various equitable
tolling requirements.” Id. at 12-13. “Under CAJ’s proposal, the plaintiff’s claim
would be protected by the act of filing a lawsuit, if otherwise timely.” Id. at 13.

CAJ further states that its proposal “would largely negate the need for a
definitive determination of when ‘actual injury’ had occurred, because the
malpractice action could be filed whether ‘actual injury’ had yet occurred or not.”
Id. That may be true to some extent. The definition of “actual injury” would
remain important, however, whenever the attorney could argue that the client
filed the malpractice case more than the statutorily allowable time after “actual
injury” occurred.

A potential drawback to CAJ’s proposed approach is that “allegations raised
in the plaintiff’s malpractice complaint could prove useful to plaintiff’s adversary
in the ongoing, underlying litigation, or could result in harmful admissions or a
waiver of attorney-client privilege.” Id. For example, suppose an attorney missed
the statute of limitations in filing a client’s claim. Publicly filing a malpractice
complaint alleging as much might alert the client’s adversary to a limitations
defense that the adversary would otherwise have overlooked. “CAJ therefore
suggests that if a legislative proposal along these lines is pursued, other related
issues should also be explored, including (a) legislative permission to file any
legal malpractice complaint under seal until the hearing on the stay (or an
otherwise prescribed time period if no stay was sought), and (b) some provision
so that, while the complaint is under seal or during the pendency of a granted
stay, any allegations in the complaint may not be considered as an admission, as
a waiver of the attorney-client privilege, or the subject of a discovery request.” Id.
These points may require care to address, because any restrictions on access to
the malpractice complaint must be sensitive to the constitutional right of access
to both civil and criminal trials. See, e.g., NBC Subsidiary (KNBC-TV) v. Superior

Court, 20 Cal. 4th 1178, 980 P.2d 337, 86 Cal. Rptr. 2d 778 (1999).
CAJ also cautions that it would be necessary to examine the impact of its

proposed approach on the time limits for bringing a case to trial. Exhibit p. 13.
See Sections 583.310 (action shall be brought to trial within five years after it is
commenced), 583.320 (three year time limit for new trial); see also Sections
583.110-583.430 (dismissal for delay in prosecution). Notably, in computing
whether a litigant has satisfied the time limit of Section 583.310 or 583.320, a court
must exclude any time during which “[p]rosecution or trial of the action was
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stayed or enjoined.” Section 583.340(b). That provision may solve much, if not all,
of the coordination problem CAJ raises.

Finally, CAJ points out that it would be necessary to resolve whether the
statutory stay “should be mandatory (assuming grounds for the stay were
established), or discretionary.” Id. A third option would be to have a
presumptive stay, as Mr. Gubman suggests. Exhibit p. 1. CAJ was unable to reach
consensus on the proper extent of court discretion in granting a stay. The
committee did, however, identify a number of relevant considerations:

[A mandatory stay] would obviously provide a greater degree of
protection, for both litigants and the judicial system in general
against the various identified problems with simultaneous
litigation in the malpractice context; [a discretionary stay] would
allow a court to find that such concerns were nevertheless
outweighed by some other consideration mandating that the filed
action go forward. Without a mandatory stay, however, many
plaintiffs might perceive that the public filing of a malpractice
complaint could adversely affect the ongoing underlying litigation
to such a degree as to preclude the filing of the malpractice action at
all.

Exhibit p. 13.
If the Commission were to pursue the concept of a statutory stay, it would

need to figure out what type of a stay to propose. The Commission would also
need to investigate the possibility of sealing the malpractice case or imposing
other restrictions to minimize prejudice to the plaintiff, and means of
coordinating the statutory stay with the time limits on bringing a case to trial.

Analysis and Recommendation

The arguments against the new tolling provision as proposed in the tentative
recommendation are persuasive, particularly the concerns about potential
vagueness of some of the proposed requirements. The Commission should not

proceed with the proposal in its present form. Given the input received thus far
and the likelihood of further input before the Commission meets, the staff sees

three possible options:

(1) Refine the proposed new tolling provision (proposed Section
340.6(c)(5)) to provide greater clarity and a more bright-line rule.
As suggested by the Trusts and Estates Section, it may be
appropriate to eliminate the requirements that “the plaintiff acts
reasonably and in good faith” and “the attorney is not
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unreasonably prejudiced in gathering evidence to defend against
the potential action for a wrongful act or omission.” The notice
requirement could be modified to make clear that the notice must
be in writing and “timely” (as defined by CAJ at Exhibit pp. 15-16,
or perhaps in some other manner), and must “apprise the attorney
of the general legal and factual bases of the potential claim” (see
Exhibit pp. 14, 16). Instead of applying when an “attorney’s
liability ... may depend” on the outcome of an underlying
proceeding, the new tolling provision should perhaps apply when
the “existence or amount of the plaintiff’s damages depends” on
the outcome of an underlying proceeding (see Exhibit pp. 14-15).
Other modifications may also be in order to make the proposed
new provision more workable and address the many potential
issues identified by CAJ and others. If the Commission decides to
pursue this approach, the staff would develop the idea in a
memorandum for a future meeting.

(2) Pursue the idea of proposing a statute that would authorize a
court to stay a legal malpractice case pending resolution of an
underlying proceeding. If the Commission is interested in this
approach, the staff would develop the idea in a memorandum for a
future meeting. It probably would be appropriate to circulate a
new tentative recommendation for comment before the
Commission approves a final recommendation. This probably
would also be advisable if the Commission pursues the first
option.

(3) Drop the idea of attempting to address the problems arising
from the requirement of “actual injury” and necessity of
simultaneous litigation. If the Commission drops this idea, it
should consider the impact of that decision on its goal of
developing a balanced package of reforms, favoring neither client
nor attorney.

As between these options, the staff makes no recommendation at this time. The
proper choice may be more clear by the time the Commission meets, when more
information is likely to be available.

BURDEN OF PROVING TIME OF DISCOVERY

The second reform proposed in the tentative recommendation would
reallocate the burden of proof on the time of discovery of legal malpractice,
placing that burden on the plaintiff instead of on the defendant attorney. The
input on that proposal was mixed, but more positive than the input on the first
reform.


