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C ALIF O R N IA LAW  R EV IS IO N  C O M M IS S IO N  S TAF F  M EM O R AN DUM

Study H-850 April 29, 2005

Memorandum 2005-17

Status of Bills: Common Interest Development Bills

There are currently three bills that would implement Commission
recommendations relating to common interest development law:

• AB 770 (Mullin) and SB 551 (Lowenthal) are identical bills that
would implement the Commission’s recommendation on the
Common Interest Development Ombudsperson Pilot Project (March
2005).

• SB 853 (Kehoe) would implement the Commission
recommendation on Preemption of CID Architectural Restrictions
(November 2004).

The status of those bills is discussed below.

AB 770 (MULLIN) AND SB 551 (LOWENTHAL): CID OMBUDSPERSON

AB 770 and SB 551 are companion bills. The authors of those bills are
cooperating, with the intention of keeping the content of the two bills identical.

In their respective houses of origin, the bills were approved by the Housing
committees but were subsequently stalled in the Business and Professions
committee, which referred the bills to the Joint Committee on Boards,
Commissions & Consumer Protection for a process known as “sunrise review.”

This came as a surprise to the staff, as sunrise review ordinarily only applies
if a bill proposes the creation of a “regulatory” board or a new licensed
profession. The proposed law would seem to do neither. Nonetheless, the
Business and Professions committees in both houses concluded that the bills
should be referred for sunrise review.

The sunrise review process will not be completed until January of 2006,
meaning that both bills are now two-year bills. A two-year bill is introduced in
the first year of the two-year legislative session, but for whatever reason is not
approved by the Legislature in that year. Assuming that it meets certain timing
deadlines, it can be acted on in the second year of the session. The staff will
continue to work with the authors as the bills move forward, with the possibility
of enactment in 2006.
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Issues that have been raised in response to the proposed law are discussed
below.

Support and Opposition

A number of organizations have indicated support for the proposed law:

• American Federation of State, County & Municipal Employees
• California Alliance for Consumer Protection
• California Alliance for Retired Americans
• California Association of Community Managers
• California Association of Realtors
• California League of Cities
• Community Associations Institute
• Congress of California Seniors
• Consumer Attorneys of California
• Executive Council of Homeowners

In some cases support for the bill is conditioned on a requested change being
made. See the discussion of issues, below.

The proposed law is opposed by the American Homeowners Resource Center
(AHRC). AHRC objects to the fact that the Ombudsperson would not have law
enforcement powers.

Clarification of Assessment Authority

Under existing law, an association cannot increase its regular assessments by
more than 20% in a year without approval of the membership. The proposed law
provides that the fee imposed to fund the Ombudsperson program does not
count toward that 20% cap. This ensures that the fee imposed by statute does not
interfere with an association’s ability to raise revenue necessary for other
obligations. It preserves the status quo.

The Senate Transportation and Housing Committee requested a
nonsubstantive clarification of the rule described above. That amendment was
made on April 7, 2005. No revision to the Commission’s Comments is required as
a result.

The California Alliance of Retired Americans objects, as a matter of policy, to
the rule described above. It feels that the fee imposed by the proposed law
should count toward the 20% cap on increased assessments. Presumably, they
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feel that a rule allowing a 20% increase in one year without member approval, is
already too deferential to the board’s power to increase assessments.

Liability for Information or Advice

The Consumer Attorneys of California (CAOC) questioned one provision in
the proposed law. As introduced, proposed Civil Code Section 1380.110(e), read:

There shall be no liability on the part of, and no cause of action
of any nature shall arise against, the State of California or any of its
employees, agents, or representatives for providing or failing to
provide information or advice pursuant to this chapter.

CAOC believes that this would provide unprecedented immunity to the state.
They are essentially correct. There are similar immunity provisions in state

law, but they only exist in two contexts: (1) the provision of emergency advice
(e.g., poison control hotline), and (2) the disclosure of information relating to
enforcement actions (e.g., publication of a disciplinary citation on an agency
website).

The proposed immunity language was relevant for the second purpose when
the recommendation included enforcement provisions and required Internet
publication of disciplinary citations. However, with the removal of the
enforcement provisions it is no longer necessary for that purpose. It should
probably have been deleted in the course of deleting the other enforcement
related provisions.

SB 551 was amended on April 12 to delete the immunity provision. The staff
recommends that the Comment to proposed Section 1380.110 be revised to delete
the reference to subdivision (e).

Certification that Documents Have Been Read

Proposed Civil Code Section 1380.230 would require that an association’s
directors and managing agents certify that they have read the Davis-Stirling
Common Interest Development Act and the association’s governing documents.

The Senate Transportation and Housing Committee staff suggested that this
provision would be unduly intrusive and probably ineffective and suggested that
it be deleted. The suggested amendment was not made during that hearing, but
the issue will probably be raised again as the bills move forward.

More narrowly, the California Association of Community Managers (CACM)
requested a change to the requirement as it applies to property managers.
Instead of requiring that a managing agent read the governing documents, a
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managing agent would instead be required to disclose whether or not the
managing agent has read the governing documents. The association could then
take whatever action, within the context of its contractual relationship with the
managing agent, that it deems appropriate. While this would not be as strong an
educational requirement, it would still advance the general goal of encouraging
familiarity with the governing documents.

After consulting with the chair, the staff indicated that we would not oppose
the requested change. AB 770 was amended to make this change on April 25. The
amendment does not require revision of the Commission’s Comment.

Program Location

The Executive Council of Homeowners and the Alliance for Consumer
Protection would both prefer that the Ombudsperson program be located with
the Department of Real Estate. The staff expects that this issue will be explored
thoroughly in the legislative “sunrise review” process.

Program Funding

A variety of concerns have been expressed about the per unit fee that would
fund the proposed Ombudsperson program:

• Some legislators have expressed dissatisfaction with the provision
that would allow the Ombudsperson to adjust the amount of the
fee by regulation, to match actual expenses. That may be seen as
giving too much control to the agency.

• Concerns have been expressed about the fee amount. The
California Alliance for Retired Americans objects that the
elimination of enforcement powers should have resulted in a
proportional reduction in the fee.

• The California Alliance for Retired Americans agrees with the
Commission’s decision that developer-owned units not be
exempted from the per-unit fee. However, they feel that this rule
should be stated more clearly, in order to avoid any ambiguity on
the point. The staff feels that there is nothing in the bill that could
be construed to exempt developer-owned units from the per-unit
fee and that an amendment is not required. The staff has offered to
put clarifying language in the Comments, but has not received a
response to this offer.

• The California Alliance for Retired Americans believes that it is
unfair for homeowners to bear the entire cost of the
Ombudsperson program. It suggests that any participant in
Ombudsperson-sponsored mediation should pay a fee. No specific
proposal has yet been offered.
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Jurisdictional Overlap

The California Alliance for Retired Americans is concerned that the
Ombudsperson will duplicate the efforts of other existing regulatory programs.
After consulting with the chair, the staff offered amendment language along the
following lines, in the hope that it would address CARA’s concern:

1380.300. (a) Any interested person may request that the office
of the Common Interest Development Ombudsperson provide
assistance in resolving a dispute involving the law governing
common interest developments or the governing documents of a
common interest development.

(b) If the dispute involves a matter that would be within the
regulatory authority of another state or federal agency, the
ombudsperson shall inform the person requesting assistance of the
other administrative remedies available, and may, if it appears
appropriate to do so, refer the matter to another agency for
disposition.

(c) If On receipt of a request for assistance is not referred to
another agency for disposition, the Ombudsperson shall, within the
limits of the available resources, confer with the interested parties
and assist in efforts to resolve the dispute by mutual agreement of
the parties. If a dispute cannot be resolved through informal
conference, the Bureau may offer to mediate the dispute.

(c) (d) The Ombudsperson may, by regulation, adopt a fee for
mediation services of not more than 25 dollars ($25) per mediation.

(d) (e) The Ombudsperson may contract with private parties to
provide mediation services pursuant to this section.

(e) (f) Chapter 2 (commencing with Section 1115) of Division 9
of the Evidence Code applies to mediation initiated under this
section.

The amendment would allow a person to choose which forum they prefer,
subject to the Ombudsperson’s discretion to refer the matter to the other agency
if it clearly belongs there.

We have not yet received a response to the proposed language.

Lack of Enforcement Powers

The American Homeowners Resource Center opposes the proposed law
because of the lack of enforcement powers.

The California Alliance for Retired Americans also objects to the lack of
enforcement powers. This seems to be a change in their position. Prior
communications from CARA indicated opposition to state enforcement of CID
law. See, e.g., Second Supplement to Memorandum 2005-10, Exhibit p. 5
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(available at www.clrc.ca.gov) (“we cannot support the formation of a Bureau
whose purpose is to enforce laws, which are inherently unfair to homeowners.”).

Some legislators have also expressed a preference for enforcement powers.

Pre-Print Recommendation

Because the proposed law is not yet in print as a final recommendation, it can
be revised to conform to the amendments described above. This allows us to
provide greater consistency between our proposed language and the language
that it is actually being considered by the Legislature. A revised pre-print
recommendation is attached that reflects the most recently amended version of
the implementing legislation. If the Commission objects to any of the
amendments that have been made to date, the staff will revise the pre-print
recommendation to remove those changes.

SB 853 (KEHOE): PREEMPTION OF CID ARCHITECTURAL RESTRICTIONS

SB 853 (Kehoe) would implement a Commission recommendation on
Preemption of CID Architectural Restrictions (November 2004). It was approved by
the Senate Transportation and Housing Committee on April 5, with one
amendment (discussed below). It was approved by the full Senate on April 21. It
has not yet been set for hearing in the Assembly.

Existing Civil Code Section 1378 provides that an association’s architectural
review decisionmaking must be “consistent” with governing law. SB 853 would
make clarifying changes to that provision. Specifically, it would provide that the
decision must be consistent with governing law “notwithstanding a contrary
provision of the governing documents.” It also cites, as examples of relevant
governing law, “a building code or other applicable law governing land use or
public safety.”

With those changes, some members of the Community Associations Institute
(CAI) became concerned about the meaning of “consistent” in this context.
Specifically, if local law expressly allows a certain type of modification of
property (e.g., the construction of a “granny flat”) must a homeowners
association also allow that type of modification in order for its decision to be
consistent with the local policy? They worry that “consistency” will be read as a
requirement of uniformity.

That was not our intent, as the Comment language to Section 1378 attempts to
make clear:
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An association restriction may impose requirements beyond
what is required by the law, so long as those additional
requirements do not conflict with the law. For example, an
association restriction requiring that a fence be five feet in height
would be consistent with a municipal ordinance providing that a
fence may not exceed six feet in height. An association restriction
requiring that the fence be seven feet in height would conflict with
the ordinance and would be unenforceable.

CAI does not feel that the Comment language provides enough clarity. It asked
that the bill be amended to make the intended meaning of “consistency” clearer.

In response SB 853 was amended to make the following change:

(3) Notwithstanding a contrary provision of the governing
documents, a decision on a proposed change shall be consistent
with may not violate any governing provision of law, including,
but not limited to, the Fair Employment and Housing Act (Part 2.8
(commencing with Section 12900) of Division 3 of Title 2 of the
Government Code), or a building code or other applicable law
governing land use or public safety.

In other words, the association’s decision may not require what is forbidden by
law, nor forbid what is required by law. The proposed language addressed CAI’s
concern.

Respectfully submitted,

Brian Hebert
Assistant Executive Secretary


