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Exhibit

COMMENTS ON M EMORANDUM 2005-4

From: "Abdulaziz & Grossbart" <info@AGLaw.net>
To: <sterling@clrc.ca.gov>
Subject: Mechanic's Lien Law Memorandum, January 7, 2005
Date: Tue, 18 Jan 2005 12:27:13 -0800

January 18, 2005

Nathaniel Sterling
California Law Revision Commission
4000 Middlefield Rd. Room D-1
Palo Alto, CA 94303-4739

RE: Mechanic's Lien Law Memorandum, January 7, 2005

Dear Mr. Sterling:

I must apologize for not reviewing your memorandum as quickly and carefully as I
should have. I have had numerous drains upon my time, not the least of which is a
law that becomes effective July 1, 2005. If you ever want to see a model of
inefficient drafting, please look at SB 30, which was passed in 2004 but becomes
effective July 2005. It is so bad that urgency legislation has or will be introduced
to do nothing but make the law consistent. Additionally, the California
Performance Review has also taken a significant amount of time.

I have quickly reviewed your memorandum and my initial comments are herein. I
have tried to follow your order of presentation.

I might suggest that you pass some of your thoughts by a title insurance company.
One question that I would ask them is what assurance they would need so as to not
report a stale Lien for a year. The common practice in the title insurance industry
is to continue to report a Lien wherein there has been no action to foreclose well
beyond a 90-day period. I guess that is because the Lien can be extended for up to
a year. It may be that there is a fear that the Notice of Extension was not recorded
but somehow the Lien itself is still a cloud on title.

Generally, I did not review the changes wherein you indicated there is no
substantive change.
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DIRECT CONTRACTOR

I am not wed to any of the definitions. However, it would seem that “Prime
Contractor” would be the best definition, in that it is clearly understood.

NOTICE AND OTHER PAPERS

I believe the inconsistencies that are noted should be addressed. I have no idea
why the residence address is needed unless that is in fact where the work is being
done.

I believe that your last proposal which is the one most commonly used, the term,
“Sufficient for Identification” provides adequate notice.

CHANGE ORDERS

It is my recollection that the requirement in Civil Code section 3123, subdivision
(c), was included as a result of lobbying by construction lenders.

ARTICLE 8, RELEASE ORDER

Generally, I have a problem with small claims courts deciding contested issues
dealing with a subject as complicated as Mechanic’s Liens. I would also suggest
that the $5,000.00 relate to the “claim,” rather than “the claim after deducting
credits and offsets.” The determination of credits and offsets alone could be a
significant problem.

I have not yet reviewed the Release or Expungement section.

PRELIMINARY NOTICE

With respect to §3083.355, it is not always that easy to get a certified copy from
the County Recorder's office. Indeed, some contractors may not even be able to
obtain the book and page, or even the legal description of the property easily.

CONFORMING PROVISIONS

You might review 2004’s SB 30 for recent changes in the language as of July 1,
2005. I am not sure whether this will affect your changes.

RULES OF PRACTICE

Regarding §3082.230 rules of practice, what happened to the second sentence of
former §3259?

SECTION 3082.320 DESIGNATION OF CONSTRUCTION LENDER

I would point out that there is a relatively recent appellate decision Kodiak
Industries, Inc. v. Ellis (1986) 185 Cal.App.3d 75, wherein the lender was not
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shown on documents of public record at the time the subcontractor served its
Preliminary Notice. Sometime thereafter, the lender was designated yet the
subcontractor was allowed to foreclose on the lien even though the construction
lender was not listed on its Preliminary Notice. I am concerned that legislation
passed after that case, would essentially make that case moot.

SECTION 3083.410 AMOUNT LIENABLE

It should be pointed out that oral change orders, that are fully executed, have been
held to be part of the contract and therefore lienable. I am again concerned that any
modification of the law would make those decisions moot.

LIABILITY OF CONTRACTOR FOR LIEN ENFORCEMENT

Section 3083.790. I believe that this section should be limited to labor and service
equipment or material provided to a prime contractor.

WHO IS ENTITLED TO A LIEN

With respect to who is entitled to a Lien, in that you have the general agency
principal (Section 3082.270), I would also like to see the language from Section
3110 dealing with contractors, subcontractors, architects, etc. They are deemed to
be agents of the owner for Mechanic's Lien purposes. That would keep people
from having to go from one section to another.

Very truly yours,

ABDULAZIZ & GROSSBART

SAM K. ABDULAZIZ

SKA:dak

Law Offices of
Abdulaziz & Grossbart
P.O. Box 15458
North Hollywood, CA 91615-5458
(818)760-2000 FAX (818)760-3908
Email: info@aglaw.net
Please visit our website at http://www.aglaw.net
Emphasizing Construction Law
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MEMO

Date: January 20, 2005

To: California Law Revision Commission
ATTN: Nathanial Sterling, Esq.

From: Surety Company of the Pacific

Re: Study H-821: Memorandum 2005-4: Mechanics Lien Law

Surety Company of the Pacific (SCP) submits the following comments regarding
the proposal that would expand the contractor’s license bond to cover false lien
claims (Memorandum 2005-4, p. 13):

1. Expansion of the contractor’s license bond would open the door to attorney’s
fees and would prevent recovery by a homeowner for other valid claims.

In the event that a fraudulent claim of lien occurs, the lien would be expunged.
Civil Code section 34118 provides that “any person who shall willfully include in
his claim of lien labor, services, equipment, or materials not furnished for the
property described in such claim shall thereby forfeit his lien.”  Therefore, the only
damages resulting from fraudulent claims would be attorney’s fees.  The
contractor state license bond was established in order to provide protection to a
homeowner, subcontractor or material supplier in the event the original contractor
failed to uphold quality workmanship.  If the bond was allowed to be used to
recover false lien claims, it is likely that other valid homeowner, subcontractor and
supplier claims would be prevented due to the bond being diminished by payment
of attorney’s fees.

2. The homeowner may currently recover against the bond for fraudulent claims.

Section 7107 of the Business & Professions code provides that a homeowner may
recover from the bond in the event the contractor abandons work without legal
excuse.  Section 7108 provides that a homeowner may recover from the bond if a
contractor diverts funds or property received for completion of a project or where
such contractor fails to account for use or application of such funds.  Section 7109
provides for recovery from the bond where there is a willful departure in any
material respect from accepted trade standards for good and workmanlike
construction.

The situations for which a false claim of lien would be filed are already covered
under existing law.  If a court decides that a claimant is not entitled to a lien, the
lien is expunged.  Again, the inequitable result arises where the bond is being used
merely as source of recovery for attorney’s fees.  This is contrary to the intent of
the contractor license bond.

Please contact Jennifer Wada, Legislative Advocate, at (916) 441-0702 with any
questions.
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