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Study K-301 October 14, 2004

Memorandum 2004-54

Waiver of Privilege By Disclosure (Draft of Recommendation)

Attached for the Commission’s review and possible final approval is a new
draft of the proposal on Waiver of Privilege By Disclosure. This draft incorporates
the decisions that the Commission made at the September meeting. The issue
before the Commission is whether to approve the attached draft as a final
recommendation (as is or with revisions), for printing and submission to the
Legislature. We encourage interested parties to submit any further comments
they have on this matter at their earliest convenience, and to share their views at
the upcoming Commission meeting, which is currently scheduled for November
19, 2004, in Burbank. We especially encourage comments on the burden of proof
issue discussed below.

DIFFERENCES BETWEEN THIS DRAFT AND THE PREVIOUS DRAFT

The attached draft differs from the previous draft in the following significant
respects:

• The discussion of Jasmine Networks, Inc. v. Marvell Semiconductor,
Inc., No. S124914 (review granted July 21, 2004), has been
substantially revised to reflect the current status of the case and to
more accurately describe the court of appeal’s ruling on the crime-
fraud exception to the attorney-client privilege. See pages 19-21.

• The attached draft reflects the enactment of the Commission’s
nonsubstantive reorganization of the civil discovery provisions
(AB 3081 (Assembly Committee on Judiciary), 2004 Cal. Stat. ch.
182). See in particular pages 26-29 and the proposed amendment of
Code of Civil Procedure Section 2028.050.

• The attached draft reflects a recent amendment of Evidence Code
Section 912, which will become operative on January 1, 2005. See
SB 1796 (Committee on Public Safety), 2004 Cal. Stat. ch. 405, § 1.
This amendment simply changed the terminology for referring to
two of the privileges listed in Section 912.

• As directed by the Commission, the attached draft incorporates a
drafting suggestion made by the State Bar Committee on
Administration of Justice, relating to the proposed new provision
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on partial disclosure of a privileged communication (proposed
Section 912(e)).

• As directed by the Commission, the attached draft does not
include a proposed provision on selective disclosure of a
privileged communication. Pages 31-33 discuss selective disclosure
and explain that it would be premature to propose legislation on
the topic.

• The staff also made various other minor revisions to improve the
draft.

BURDEN OF PROOF

As discussed at the September meeting, when a party requests production of
or testimony regarding a privileged communication, the party resisting that
request bears the initial burden of showing that the communication was made in
confidence in the course of a privileged relationship and thus is protected by the
privilege. Federal Deposit Ins. Corp. v. Fidelity & Deposit Co., 196 F.R.D. 375, 380
(S.D. Cal. 2000); State Farm Fire & Casualty Co. v. Superior Court, 54 Cal. App. 4th
625, 639, 62 Cal. Rptr. 2d 834 (1997); Méndez, California Evidence Code — Federal

Rules of Evidence, III. The Role of Judge and Jury: Conforming the Evidence Code to the

Federal Rules, 37 U.S.F. L. Rev. 1003, 1016 (2003). In meeting that burden, the
party can invoke the statutory presumption that a communication between
persons in a relationship covered by Evidence Code Section 912 was made in
confidence. Evid. Code § 917; National Steel Products Co. v. Superior Court, 164 Cal.
App. 3d 476, 483, 210 Cal. Rptr. 535 (1985).

“Once the party asserting the privilege makes this initial showing, the burden
shifts to the party opposing the privilege to show either that the information was
not confidential or that it falls within an exception.” Federal Deposit Ins. Corp., 196
F.R.D. at 380; Evid. Code § 405 Comment. Thus, when a party seeks production
of or testimony regarding privileged evidence on the ground that the privilege
was waived, that party bears the burden of establishing that waiver occurred.
Oxy Resources California LLC v. Superior Court, 115 Cal. App. 4th 874, 894, 9 Cal.
Rptr. 3d 621 (2004); Wellpoint Health Networks v. Superior Court, 59 Cal. App. 4th
110, 68 Cal. Rptr. 2d 844, 852-53 (1997); People v. Superior Court (Broderick), 231
Cal. App. 3d 584, 591, 282 Cal. Rptr. 418 (1991). This preliminary fact issue is to
be resolved by the court under Evidence Code Section 405(a), using a
preponderance of the evidence standard. See Evid. Code § 405 Comment;
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Méndez, supra, at 1019-20; see also Evid. Code § 115 (except as otherwise provided
by law, burden of proof requires proof by preponderance of evidence).

A concern raised by the Consumer Attorneys of California (“CAOC”) and the
State Bar Litigation Section with regard to the proposed codification of the
subjective intent approach is that the burden of proving that a disclosure was
intentional is too difficult to meet. See Memorandum 2004-43, pp. 8-10 (available
at www.clrc.ca.gov). This point was discussed at the September meeting and is
addressed at page 9 of the attached draft, which states:

Another criticism of the subjective intent approach is that the
burden of proving intent is too hard to meet. Whether one agrees
with this criticism largely depends on how much value one places
on the policies underlying the confidential communication
privileges. It is clear, however, that the burden of providing
another person’s subjective intent is not insurmountable.
Prosecutors routinely prove the defendant’s subjective intent
beyond a reasonable doubt in criminal cases. It is similarly feasible
for a party in a civil or criminal case to prove another person’s
intent to disclose a privileged document (e.g., by showing that the
holder of the privilege sent the document to a third party together
with a cover letter referring to the contents of the document). That
is particularly evident because such intent must only be proved by
a preponderance of the evidence.

(Footnotes omitted.)
After the September meeting, it occurred to the staff that a possible means of

meeting the expressed concerns regarding proof of subjective intent would be to
establish a rebuttable presumption that the disclosure of a privileged
communication was intentional. On initial consideration, we believe that this
idea is worth pursuing. It could be implemented as follows:

912. (a) Except as otherwise provided in this section, the right of
any person to claim a privilege provided by Section 954 (lawyer-
client privilege), 980 (privilege for confidential marital
communications), 994 (physician-patient privilege), 1014
(psychotherapist-patient privilege), 1033 (privilege of penitent),
1034 (privilege of clergyman clergy member), 1035.8 (sexual assault
counselor-victim privilege), or 1037.5 (domestic violence counselor-
victim privilege) is waived with respect to a communication
protected by the privilege if any holder of the privilege, without
coercion, has intentionally disclosed a significant part of the
communication or has consented to disclosure made by anyone.
Consent to disclosure is manifested by any statement or other
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conduct of the holder of the privilege indicating consent to intent to
permit the disclosure, including failure to claim the privilege in any
proceeding in which the holder has the legal standing and
opportunity to claim the privilege. An uncoerced disclosure of a
communication protected by a privilege listed in this subdivision is
presumed to have been intentionally made or intentionally
permitted by the holder of the privilege. This is a rebuttable
presumption affecting the burden of proof.

....
Comment. Subdivision (a) of Section 912 is amended to make

clear that disclosure of a communication protected by one of the
specified privileges waives the privilege only when the holder of
the privilege intentionally makes the disclosure or intentionally
permits another person to make the disclosure. This codifies the
majority view in case law applying the provision to an inadvertent
disclosure. See State Compensation Ins. Fund v. Telanoff, 70 Cal.
App. 4th 644, 654, 82 Cal. Rptr. 2d 799 (1999) (Waiver “does not
include accidental, inadvertent disclosure of privileged information
by the attorney.”); O’Mary v. Mitsubishi Electronics America, Inc.,
59 Cal. App. 4th 563, 577, 69 Cal. Rptr. 2d 389 (1997) (“Inadvertent
disclosure during discovery by no stretch of the imagination shows
consent to the disclosure: It merely demonstrates that the poor
paralegal or junior associate who was lumbered with the tedious
job of going through voluminous files and records in preparation
for a document production may have missed something.”); People
v. Gardner, 151 Cal. App. 3d 134, 141, 198 Cal. Rptr. 452 (1984) (“As
in other privileges for confidential communications, the physician-
patient privilege precludes a court disclosure of a communication,
even though there has been an accidental or unauthorized out-of-
court disclosure of such communication”) (dictum); see also KL
Group v. Case, Kay & Lynch, 829 F.2d 909, 919 (9th Cir. 1987)
(under either Hawaii or California law, client did not waive
attorney-client privilege by counsel’s inadvertent production of
letter); Federal Deposit Ins. Corp. v. Fidelity & Deposit Co., 196
F.R.D. 375, 380 (S.D. Cal. 2000) (under California law, “waiver of
the attorney-client privilege depends entirely on whether the client
provided knowing and voluntary consent to the disclosure.”);
Cunningham v. Connecticut Mut. Life Ins., 845 F. Supp. 1403, 1410-
11 (S.D. Cal. 1994) (California appears to follow subjective approach
to waiver by a privilege holder, under which “the client’s intent to
disclose is controlling.”) (dictum). It disapproves what could be
construed as contrary dictum in People v. Von Villas, 11 Cal. App.
4th 175, 223, 15 Cal. Rptr. 2d 112 (1992) (marital privilege was
waived when husband and wife “knew or reasonably should have
known” that their conversation was being overheard) (one of three
alternate bases for decision).
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Subdivision (a) is also amended to clarify the burden of proof
regarding intent to disclose a privileged communication. When a
party requests production of or testimony regarding a privileged
communication, the party resisting that request bears the initial
burden of showing that the communication was made in
confidence in the course of a privileged relationship and thus is
protected by the privilege. Federal Deposit Ins. Corp. v. Fidelity &
Deposit Co., 196 F.R.D. 375, 380 (S.D. Cal. 2000); State Farm Fire &
Casualty Co. v. Superior Court, 54 Cal. App. 4th 625, 639, 62 Cal.
Rptr. 2d 834 (1997); Méndez, California Evidence Code — Federal Rules
of Evidence, III. The Role of Judge and Jury: Conforming the Evidence
Code to the Federal Rules, 37 U.S.F. L. Rev. 1003, 1016 (2003). In
meeting that burden, the party can invoke the statutory
presumption that a communication between persons in a
relationship covered by this section was made in confidence.
Section 917; National Steel Products Co. v. Superior Court, 164 Cal.
App. 3d 476, 483, 210 Cal. Rptr. 535 (1985).

Once the party asserting the privilege makes this initial
showing, the burden shifts to the other party to show either that the
information was not confidential or that it falls within an exception.
Federal Deposit Ins. Corp., 196 F.R.D. at 380; Section 405 Comment.
Thus, when a party seeks production of or testimony regarding
privileged evidence on the ground that the privilege was waived by
disclosure, that party bears the burden of establishing that waiver
occurred. Oxy Resources California LLC v. Superior Court, 115 Cal.
App. 4th 874, 894, 9 Cal. Rptr. 3d 621 (2004); Wellpoint Health
Networks v. Superior Court, 59 Cal. App. 4th 110, 68 Cal. Rptr. 2d
844, 852-53 (1997); People v. Superior Court (Broderick), 231 Cal.
App. 3d 584, 591, 282 Cal. Rptr. 418 (1991).

Under subdivision (a) as amended, however, when a party
shows that a privileged communication was voluntarily disclosed
to a third party, it is rebuttably presumed that the holder of the
privilege intentionally made or intentionally permitted another
person to make the disclosure. The burden then shifts back to the
party asserting the privilege to show that the disclosure was not
intentional. See Sections 601 (classification of presumptions) & 605
(presumption affecting burden of proof) & Comments; see also
Section 665 (person is rebuttably presumed to intend ordinary
consequences of voluntary act).

Subdivision (a) is also further amended to conform to the
terminology used in Section 1034 (privilege of clergy member).

....

Revising the proposal in this manner would have a number of advantages.
First, it might help to alleviate some of the concerns raised and reduce the
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amount and intensity of opposition to the Commission’s proposal. It would be
helpful to hear what CAOC, the State Bar Litigation Section, and other interested
parties think of the approach.

Second, the proposed new presumption may promote basic notions of
fairness, because the holder of a privilege generally is better-situated than
anyone else to present evidence regarding the holder’s own intent. In allocating a
burden of proof, fairness and sound public policy are the guiding principles, and
among the relevant factors are the knowledge of the parties concerning the
particular fact and the availability of the evidence to the parties. Evid. Code § 500
Comment. Both of these factors weigh in favor placing the burden on the holder
of a privilege to establish that disclosure of a privileged communication was
unintentional. Other relevant factors are “the most desirable result in terms of
public policy in the absence of proof of the particular fact, and the probability of
the existence or nonexistence of the fact.” Evid. Code § 500 Comment. It is less
clear how these factors apply to proof of the holder’s intent in disclosing or
permitting another person to disclose a privileged communication. It is debatable
what result (waiver or no waiver) is the best policy when there is no evidence
regarding the holder’s intent, as when the holder is dead. Similarly, which
situation is most probable (intentional or unintentional disclosure) is likely to
vary depending on the particular facts of a case. Because these factors provide
little guidance and the other factors point in favor of the proposed new
presumption, it may be both fair and reasonable to establish that presumption.

It is possible, however, that the proposed new presumption would generate
new concerns from parties satisfied with the Commission’s proposal in its
current form. To some extent such concerns would be unwarranted, because
Evidence Code Section 665 already establishes a rebuttable presumption that a
person “is presumed to intend the ordinary consequences of his voluntary act.”
Like the proposed new presumption, this is a presumption affecting the burden
of proof. See Section 660. In other words, it is a presumption “established to
implement some public policy other than to facilitate the determination of the
particular action in which the presumption is applied, such as the policy in favor
of establishment of a parent and child relationship, the validity of marriage, the
stability of titles to property, or the security of those who entrust themselves or
their property to the administration of others.” Section 605.

In contrast, a presumption affecting the burden of producing evidence is “a
presumption established to implement no public policy other than to facilitate
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the determination of the particular action in which the presumption is applied.”
Section 603. “The effect of a presumption affecting the burden of producing
evidence is to require the trier of fact to assume the existence of the presumed
fact unless and until evidence is introduced which would support a finding of its
nonexistence, in which case the trier of fact shall determine the existence or
nonexistence of the presumed fact from the evidence and without regard to the
presumption.” Section 604.

The staff considered the possibility of classifying the proposed new
presumption as a presumption affecting the burden of producing evidence,
instead of as a presumption affecting the burden of proof. We rejected that
approach, however, because the existing presumption that a person intended the
ordinary consequences of a voluntary act (Section 665) is classified as a
presumption affecting the burden of proof. With regard to a disclosure by the
holder of the privilege (as opposed to a disclosure by another person), the
proposed new presumption amounts to a restatement of that presumption in the
specific context of a voluntary disclosure of a privileged communication. It
would thus be inconsistent to classify the proposed new presumption differently
than the existing presumption under Section 665.

Respectfully submitted,

Barbara Gaal
Staff Counsel
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It is true that courts “may not add to the statutory privileges except as required1

by state or federal constitutional law, nor may courts imply unwritten exceptions2

to existing statutory privileges.”152 But there is nothing to prevent the Legislature3

from adding a new statutory means of waiving a privilege. If that occurs, the4

preexisting waiver statute is no longer exclusive.5

That appears to be the situation with regard to Section 912. After the Civil6

Discovery Act of 1986 became operative, Section 912 was no longer the only7

statute specifying means of waiving the privileges to which it applies; other means8

were specified in the Civil Discovery Act.1539

Privilege Waiver Under the Civil Discovery Provisions10

The pertinent civil discovery provisions include one of the sections pertaining to11

an oral deposition in California and a number of provisions relating to written12

discovery.13

Under the section governing waiver of an objection in an oral deposition in14

California, the right to assert a privilege with regard to a communication “is15

waived unless a specific objection to its disclosure is timely made during the16

deposition.”154 Unlike other provisions of the Civil Discovery Act, the statute does17

not specify any circumstances under which a party can obtain relief from such a18

waiver.19

Although that rule may initially seem more harsh than the Commission’s20

proposed amendment of Section 912, results under the two provisions are21

generally likely to be the same. As at trial, if a party at a deposition (through22

counsel, or directly if self-represented) fails to object to a question calling for23

privileged information, the party would be presumed to have intended the ordinary24

consequences of that action, including disclosure of the privileged information.15525

That presumption would be difficult to overcome, because a person representing26

someone at a deposition normally pays close attention to what is happening and is27

unlikely to be able to successfully claim inadvertence.15628

Rptr. 346 (1988) (“Notwithstanding civil discovery statutes, Evidence Code governs waiver of
attorney/client privilege.”).

152. Roberts v. City of Palmdale, 5 Cal. 4th at 373 (citations omitted); see also Section 911 & Comment;
Wells Fargo Bank v. Superior Court, 22 Cal. 4th 201, 206-09, 990 P.2d 591, 91 Cal. Rptr. 2d 716 (2000);
Oxy Resources California LLC v. Superior Court, 115 Cal. App. 4th 874, 888-89, 9 Cal. Rptr. 3d 621
(2004).

153. See Korea Data Systems Co. Ltd. v. Superior Court, 51 Cal. App. 4th 1513, 1517, 59 Cal. Rptr. 2d
925 (1997).

154. Code Civ. Proc. § 2025.460.

155. See discussion under “Failure to Object at Trial” supra.

156. It is possible that privileged information would be disclosed at a deposition due to a mistaken belief
that the disclosure was legally required (e.g., if the deponent was represented by a new associate who did
not know that there was a privilege for a confidential communication between a domestic violence victim
and a counselor). That would be an instance in which the disclosure was intentional but perhaps would be
considered “coerced” within the meaning of Section 912. See Wells Fargo, 22 Cal. 4th 201 (no waiver
where disclosure of privileged communications was based on mistaken but honest and reasonable belief
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Moreover, finding a waiver in such circumstances appears appropriate. Excusing1

a failure to object at a deposition would reduce incentives to handle depositions2

competently, and would be highly detrimental to the party who took the3

deposition, because that party may have pursued other lines of questioning had an4

objection been properly interposed in the first place. The Commission sees no5

need to revise the provision governing privilege waiver at a deposition.6

The waiver provisions relating to interrogatories, inspection demands, and7

requests for admission take a different approach. Each of those provisions states8

that failure to file a timely response to a discovery request waives any objection to9

the request, including an objection based on privilege. For example, the provision10

governing interrogatories states that if a party to whom interrogatories are directed11

fails to serve a timely response, that party “waives ... any objection to the12

interrogatories, including one based on privilege ....”157 Each of the provisions also13

allows a court to grant relief from such a waiver, on motion, upon determining that14

(1) the party from whom discovery was sought subsequently served a response in15

substantial compliance with the applicable discovery requirements, and (2) the16

party’s failure to serve a timely response was the result of mistake, inadvertence,17

or excusable neglect.15818

The Commission does not propose any change in these provisions at this time.19

Although they establish an additional way to waive a privilege, they mitigate the20

potential harm to privileged relationships by providing a means of seeking relief21

from such a waiver if the failure to timely respond to the discovery request was22

inadvertent. It is important to maintain incentives to timely comply with discovery23

obligations. The provisions governing interrogatories, inspection demands, and24

requests for admission appear to strike a fair balance between that objective and25

the competing goal of protecting the policies underlying the confidential26

communication privileges.27

Privilege Waiver in a Deposition by Written Questions28

The Civil Discovery Act also includes a provision governing a deposition by29

written questions, which states that30

that it was legally required). It is thus conceivable that the disclosure would be considered a waiver under
Code of Civil Procedure Section 2025.460 but not under Section 912. The statutes are not in conflict,
however, because Section 912 is not the exclusive statement of means by which waiver of the specified
privileges can occur. Further, the Commission’s proposed amendment would have no bearing on the
situation, because the requirement that a disclosure be uncoerced to constitute a waiver is already codified
in Section 912.

157. Code Civ. Proc. § 2030.290. See also Code Civ. Proc. §§ 2031.300 (If party to whom inspection
demand is directed fails to serve timely response, that party “waives any objection to the demand, including
one based on privilege ....”), 2033.280 (If party to whom requests for admission are directed fails to serve
timely response, that party “waives any objection to the requests, including one based on privilege ....”).

158. Code Civ. Proc. §§ 2030.290 (interrogatories), 2031.300 (inspection demand), 2033.280 (requests
for admission).
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A party who objects to any question on the ground that it calls for information that1
is privileged … shall serve a specific objection to that question on all parties2
entitled to notice of the deposition within 15 days after service of the question. A3
party who fails to timely serve that objection waives it.1594

Like the statute governing an oral deposition, this provision does not specify any5

circumstances under which a party can obtain relief from such a waiver.6

At first glance, it might seem appropriate to apply the same privilege waiver rule7

to both types of depositions. But there are distinctions that warrant different8

treatment.9

Specifically, a failure to timely object to a question calling for disclosure of10

privileged information is more likely to stem from inadvertence in a deposition by11

written questions than in an oral deposition. Counsel may simply let the 15-day12

deadline accidentally slip by. That would waive the objection under the Civil13

Discovery Act, but there would be no intent to disclose.14

Further, the harm from failure to timely object to a written deposition question15

calling for disclosure of privileged information almost certainly will be less severe16

than the harm from failure to timely object to a similar question at an oral17

deposition. In contrast to an oral deposition, a party taking a written deposition is18

unlikely to immediately act in reliance on the failure to object, shaping follow-up19

questions based on the response. A delay in receiving an objection to a written20

question could as easily stem from a delay in mail service as from failure to timely21

serve the objection. The impact on the party taking the deposition would be the22

same but the latter scenario would result in waiver of the privilege while the23

former would not.24

The confidential communication privileges foster socially valuable relationships25

and should not be abrogated for a minor technical mistake.160 Other remedies exist26

to encourage proper compliance with the discovery requirements.161 A discovery27

sanction “cannot go farther than is necessary to accomplish the purpose of28

discovery ....”162 The Commission therefore recommends that the provision29

governing privilege waiver in a deposition by written questions be amended to30

track the comparable provisions governing other forms of written discovery. Like31

159. Code Civ. Proc. § 2028.050.

160. As one court explained, the attorney-client privilege
is not to be whittled away by means of specious argument that it has been waived. Least of all should
the courts seize upon slight and equivocal circumstances as a technical reason for destroying the
privilege.

202 Cal. App. 3d at 345, quoting People v. Kor, 129 Cal. App. 2d 436, 447, 277 P.2d 94 (1954) (Shinn,
P.J., concurring); see also Fortunato v. Superior Court, 114 Cal. App. 4th 475, 8 Cal. Rptr. 3d 87 (2004)
(Waiver of privilege must be narrowly rather than expansively construed to protect purpose of privilege).

161. Korea Data Systems Co. Ltd. v. Superior Court, 51 Cal. App. 4th 1513, 1517, 59 Cal. Rptr. 2d 925
(1997).

162. Newland v. Superior Court, 40 Cal. App. 4th 608, 613, 47 Cal. Rptr. 2d 24 (1995); see also Motown
Record Corp. v. Superior Court, 155 Cal. App. 3d 482, 490, 202 Cal. Rptr. 482 (1984).
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those provisions, it should provide a means for obtaining relief from a privilege1

waiver based on failure to timely object to a question.1632

Partial Disclosure and Selective Disclosure3

In addition to studying the law governing an inadvertent disclosure of a4

privileged communication, the Commission considered two types of intentional5

disclosure: (1) partial disclosure and (2) selective disclosure.6

Partial Disclosure7

Sometimes a privileged communication is partially disclosed, meaning that a8

significant portion but not the entirety of the communication is revealed to a9

person outside the privileged relationship. This may confer an unfair tactical10

advantage, as when a privilege holder discloses favorable portions of a privileged11

document, but withholds unfavorable portions. Case law establishes, however, that12

if the holder of a privilege voluntarily and intentionally makes a partial disclosure13

(or voluntarily and intentionally permits another person to do so), and the situation14

is not covered by one of the exceptions to Section 912,164 a court may require15

additional disclosure in the interest of fairness, even though the holder did not16

intend to permit such additional disclosure.17

For example, the defendant in People v. Worthington165 disclosed a marital18

communication in which the defendant’s wife supposedly confessed to a murder19

and described the details of the crime. Having presented his version of the20

conversation, the defendant could not preclude his wife from testifying that the21

conversation occurred as he said, except it was he who confessed not she.16622

Similarly, in Kerns Construction Co. v. Superior Court,167 a witness used23

privileged reports, provided by the holder of the privilege, to refresh his24

recollection before testifying, because he could not have testified on the subject25

otherwise. The privilege holder sought to exclude the reports themselves, but the26

court ruled that “[w]hen, with knowledge of their intended use, the privileged27

records were furnished to the witness, which act was not required to be performed,28

and the witness gave testimony from them, the privilege was waived.”168 The court29

explained that fairness required that result:30

It would be unconscionable to allow a rule of evidence that a witness can testify31
to material contained in a report, though not verbatim, and then prevent a32
disclosure of the reports. As is stated in 8 Wigmore, Evidence, section 232733
(McNaughton rev. 1961), “There is always also the objective consideration that34

163. See proposed Code Civ. Proc. § 2028.050 infra.

164. Section 912(b)-(d), which are discussed under “Exceptions” supra.

165. 38 Cal. App. 3d 359, 114 Cal. Rptr. 322 (1974).

166. Id. at 365-66.

167. 266 Cal. App. 2d 405, 72 Cal. Rptr. 74 (1968).

168. Id. at 413-14.
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when his [holder of the privilege] conduct touches a certain point of disclosure,1
fairness requires that his privilege shall cease whether he intended that result or2
not. He cannot be allowed, after disclosing as much as he pleases, to withhold the3
remainder. He may elect to withhold or to disclose, but after a certain point, his4
election must remain final.”1695

Even when a holder voluntarily and intentionally makes a significant disclosure,6

however, the privilege is not necessarily waived as to all of the communications7

between the persons in the privileged relationship. For example, a patient’s8

disclosure that she ingested DES while pregnant did not waive the physician-9

patient privilege as to her full medical history.170 Similarly, voluntary production10

of some attorney-client communications is not necessarily a waiver of the11

attorney-client privilege as to all communications having anything to do with the12

subject matter of a case.171 Although a court may rule that the scope of a waiver is13

broader than what the privilege holder intended when making a partial disclosure,14

the waiver should only be as broad as fairness requires.15

Section 912 should be revised to codify that concept, so that the rule is clear on16

the face of the statute. The Commission recommends adding a new subdivision17

stating that “[i]f the holder of a privilege waives the privilege as to a significant18

part of a confidential communication pursuant to subdivision (a), the court may19

order disclosure of another part of the communication or a related communication20

to the extent necessary to prevent unfairness from partial disclosure.”17221

Selective Disclosure22

Selective disclosure is the disclosure of a privileged communication to one23

person outside the privileged relationship or on one occasion, while seeking to24

preclude disclosure to other persons or on other occasions. For example, a man25

might tell a friend about a discussion he had with his psychiatrist, but ask the26

friend to keep the matter confidential. Or the target of a governmental27

investigation might share privileged information with the investigating agency, on28

the understanding that it will not be shared with others, such as potential civil29

litigants. The investigating agency may even offer a reduced penalty or other30

incentive to encourage such a disclosure.17331

169. Id. at 414 (emphasis added).

170. Jones v. Superior Court, 119 Cal. App. 3d 534, 547, 174 Cal. Rptr. 148 (1981); see also People v.
Superior Court, 231 Cal. App. 3d 584, 589-91, 282 Cal. Rptr. 418 (1991) (trial court erred in finding
general waiver of psychotherapist-patient privilege).

171. Owens v. Palos Verdes Monaco, 142 Cal. App. 3d 855, 870, 191 Cal. Rptr. 381 (1983); see also
Travelers Ins. Cos. v. Superior Court, 143 Cal. App. 3d 436, 445, 191 Cal. Rptr. 871 (1983) (inadvertent
disclosure of two attorney-client letters did not waive privilege as to other items and privilege was not
claimed as to those two letters).

172. Proposed Section 912(e) infra.

173. See, e.g., Cole, Revoking Our Privileges: Federal Law Enforcement’s Multi-Front Assault on the
Attorney-Client Privilege (and Why it is Misguided), 48 Vill. L. Rev. 469, 534-48, 564-86, 590-92 (2003);
Symchych, Selective Waiver of Attorney-Client Privilege, 60 Minn. Bench & Bar 17, 19-20 (Oct. 2003).
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California law is unsettled as to whether a selective disclosure constitutes a1

waiver of the applicable privilege, such that a court or other tribunal could compel2

disclosure of the once-privileged communication to persons other than the holder’s3

chosen confidant.174 The federal courts are also divided on the issue of selective4

disclosure,175 and there has been extensive scholarly debate on the topic.176 Much5

174. Compare San Diego Trolley, Inc. v. Superior Court, 87 Cal. App. 4th 1083, 105 Cal. Rptr. 2d 476
(2001) (disclosure of confidential psychotherapist-patient communications to persons handling patient’s
claim for workers’ compensation did not waive psychotherapist-patient privilege for purposes of personal
injury case against patient), with McKesson HBOC, Inc. v. Superior Court, 115 Cal. App. 4th 1229, 9 Cal.
Rptr. 3d 812 (2004) (company under investigation waived attorney-client privilege by disclosing audit
report to SEC and United States Attorney, despite confidentiality agreement purporting to preclude
disclosure to other persons), and Feldman v. Allstate Ins. Co., 322 F.3d 660, 668-69 (9th Cir. 2003) (under
California law, litigant could not voluntarily disclose confidential marital communications at deposition and
still invoke marital communication privilege at trial). A few statutes authorize selective disclosure of a
privileged communication in a specific situation. See Bus. & Prof. Code § 19828 (no waiver of privilege by
providing information to gambling control authorities); see also Gov’t Code § 13954 (person applying for
compensation from California Victim Compensation and Government Claims Board does not waive
privilege by making disclosure that Board deems necessary for verification of application).

175.  Some decisions hold that a selective disclosure of privileged information in confidence does not
waive the applicable privilege. See, e.g., Dellwood Farms, Inc. v. Cargill, Inc., 128 F.3d 1122, 1127 (7th
Cir. 1997) (government’s selective disclosure of tapes was not harmful to persons seeking access to them
and did not result in waiver of law enforcement investigatory privilege, even though government did not
obtain confidentiality agreement before making disclosure); Diversified Industries, Inc. v. Meredith, 572
F.2d 596, 611 (8th Cir. 1978) (en banc) (party does not waive attorney-client privilege by nonpublic
disclosure of privileged material to government).

Of the federal circuit courts that have considered whether a privilege holder can selectively waive the
privilege, however, a majority have rejected such claims. See In re Columbia/HCA Healthcare Corp.
Billing Practices Litigation, 293 F.3d 289, 302 (9th Cir. 2002) (“we reject the concept of selective waiver,
in any of its various forms”), cert. dismissed sub nom. HCA, Inc. v. Tennessee Laborers Health & Welfare
Fund, 124 S. Ct. 27 (2002); Genentech, Inc. v. United States International Trade Commission, 122 F.3d
1409, 1417 (Fed. Cir. 1997) (waiver of attorney-client and work product privileges, which resulted from
disclosure of documents in district court, was not limited to that forum but applied in other forums as well);
United States v. Massachusetts Institute of Technology, 129 F.3d 681, 684-86 (1st Cir. 1997) (party who
voluntarily disclosed documents to Department of Defense could not assert attorney-client privilege when
IRS sought same documents); Westinghouse Electric Corp. v. Republic of the Philippines, 951 F.2d 1414,
1418, 1423-1427 (3d Cir. 1991) (by disclosing documents to Securities and Exchange Commission and
Department of Justice, Westinghouse waived attorney-client and work-product privileges with respect to
those documents, despite confidentiality agreements); In re Martin Marietta Corp., 856 F.2d 619, 623 (4th
Cir. 1988) (by disclosing privileged material to Department of Justice and Department of Defense,
company waived attorney-client privilege and non-opinion work product privilege); In re John Doe Corp.,
675 F.2d 482, 488-89 (2d Cir. 1982) (disclosure of report prepared by company’s lawyers to counsel
representing underwriter waived attorney-client privilege because company cannot invoke pick and choose
theory of privilege); Permian Corp. v. United States, 665 F.2d 1214, 1220-22 (D.C. Cir. 1981) (by
disclosing privileged information to Securities and Exchange Commission, corporation waived attorney-
client privilege and thus could not assert that privilege in subsequent administrative litigation); see also In
re Steinhardt Partners, L.P., 9 F.3d 230 (2d Cir. 1993) (rejecting selective waiver of work product privilege
on facts presented, but declining to resolve whether selective waiver is permissible when privilege holder
enters into confidentiality agreement with person to whom privileged material is disclosed); United States
v. Billmyer, 57 F.3d 31, 37 (1st Cir. 1995) (rejecting selective waiver of attorney-client privilege on facts
presented, but declining to resolve whether selective waiver is permissible when information is disclosed in
confidence to government).

176. See, e.g., Symchych, supra note 173; Pinto, Cooperation and Self-Interest are Strange Bedfellows:
Limited Waiver of the Attorney-Client Privilege Through Production of Privileged Documents in a
Government Investigation, 106 W. Va. L. Rev. 359 (2004).
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has been written about the competing policy considerations.177 The issue is hot and1

the debate is evolving in light of recent events such as the war on terrorism and2

high profile corporate scandals.1783

At some point, it may be necessary to curtail the debate by providing express4

statutory guidance on the issue. The Commission believes that would be premature5

to propose such legislation at this time. The Commission might make a6

recommendation on this matter at a later date.7

Types of Privileges Covered8

By its terms, Section 912 applies only to the confidential communication9

privileges, not to other privileges such as the privilege against self-incrimination,10

the trade secret privilege, the spousal testimony privilege, the secret vote privilege,11

the official information privilege, or the privilege for the identity of an informer.12

Further, the text of the provision treats all of the confidential communication13

privileges the same way, rather than establishing different waiver standards for14

different privileges.15

The Commission believes this treatment is appropriate. The Commission16

carefully explored what privileges to include in Section 912 when it originally17

drafted the provision in the early 1960’s.179 The decision to exclude other18

privileges was deliberate.18019

In applying the various privileges and other provisions protecting confidential20

information, courts have recognized that Section 912 was only meant to pertain to21

177. For a good example of the debate on the competing policy considerations, see the majority and
dissenting opinions in In re Columbia/HCA Healthcare Corp. Billing Practices Litigation, 293 F.3d 289
(9th Cir. 2002), cert. dismissed sub nom. HCA, Inc. v. Tennessee Laborers Health & Welfare Fund, 124 S.
Ct. 27 (2002).

178. E.g., the Enron collapse and the WorldCom bankruptcy.

179. See Tentative Recommendation on Privileges, supra note 141, at 260; Chadbourn, supra note 141, at
514-15; Commission Staff Memorandum 63-11, p. 2 & Exhibit I, pp. 3-4; First Supplement to Commission
Staff Memorandum 63-11, p. 1 & Exhibit II, pp. 1-3.

180. For example, the privilege against self-incrimination was excluded because waiver of this privilege
“is determined by the cases interpreting the pertinent provisions of the California and United States
Constitutions.” Section 940 Comment; see also Tentative Recommendation on Privileges, supra note 141,
at 260; Chadbourn, supra note 141, at 514-15.
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the privileges enumerated in it.181 In some instances, however, a court construing1

another privilege may find this section useful by analogy.1822

The California Supreme Court has also made clear that the same waiver3

principles apply to all of the privileges enumerated in Section 912. At one point,4

the Court appeared to endorse a lower threshold for waiver of the psychotherapist-5

patient privilege than for other privileges,183 but the Court later clarified that this6

was not the case.1847

The Commission is reluctant to disrupt this scheme, which seems to have8

functioned well for many years. For purposes of clarification, however, the9

Commission recommends adding language to Section 912 stating that the10

provision is not intended to imply anything regarding waiver of privileges other11

than the ones listed in it.185 This would help to ensure that the proposed reforms12

are not applied in an inappropriate context.18613

The Right to Truth-in-Evidence14

The Truth-in-Evidence provision of the California Constitution states:15

(d) Except as provided by statute hereafter enacted by a two-thirds vote of the16
membership in each house of the Legislature, relevant evidence shall not be17
excluded in any criminal proceeding, including pretrial and post conviction18
motions and hearings, or in any trial or hearing of a juvenile for a criminal19
offense, whether heard in juvenile or adult court. Nothing in this section shall20
affect any existing statutory rule of evidence relating to privilege or hearsay, or21
Evidence Code, Sections 352, 782 or 1103. Nothing in this section shall affect any22
existing statutory or constitutional right of the press.18723

181. For example, in Eisendrath v. Superior Court, 109 Cal. App. 4th 351, 362-63, 134 Cal. Rptr. 2d 716,
719-20, 723-24 (2003), the court rejected the argument that Section 912 governed waiver of the
confidentiality of mediation communications and materials. Similarly, in University of Southern California
v. Superior Court, 45 Cal. App. 4th 1283, 1292, 53 Cal. Rptr. 2d 260 (1996), the court decided that
“Section 912’s privilege waiver provisions … do not apply to section 1157’s discovery exemption.”
Likewise, in City of Fresno v. Superior Court, 205 Cal. App. 3d 1459, 1473, 253 Cal. Rptr. 296 (1988), the
court determined that waiver of the privilege protecting the privacy of peace officer personnel records
(Sections 1043-1047; Penal Code §§ 832.7-832.8) was governed by different rules than waiver of the
privileges listed in Section 912.

182. See Fortunato v. Superior Court, 114 Cal. App. 4th 475, 480 n.3, 8 Cal. Rptr. 3d 82 (2003)
(“Although the statutory privileges and their exceptions are not applicable to privacy claims or the tax-
return privilege, they may provide analogous reasoning in the appropriate case.”); Brown v. Superior Court,
180 Cal. App. 3d 701, 711, 226 Cal. Rptr. 10 (1986) (court looks to Section 912 for guidance in the
particular context before it, but acknowledges that waiver of privilege against self-incrimination is subject
to constitutional constraints and Section 912 does not list that privilege).

183. See People v. Clark, 50 Cal. 3d 583, 620-21, 789 P.2d 127, 268 Cal. Rptr. 399 (1990).

184. See Menendez v. Superior Court, 3 Cal. 4th 435, 446-49, 834 P.2d 786, 11 Cal. Rptr. 2d 92 (1992);
San Diego Trolley, Inc. v. Superior Court, 87 Cal. App. 4th 1083, 1090-91, 105 Cal. Rptr. 2d 476 (2001).

185. See proposed Section 912(f) infra.

186. In conducting this study, the Commission only analyzed the privileges enumerated in Section 912.
At some point, the Commission may study the rules governing waiver of other privileges, if its resources
permit.

187. Cal. Const. art. I, § 28(d) (emphasis added).
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It is important to consider whether the two-thirds vote requirement of the Truth-in-1

Evidence provision would apply to the Commission’s proposed amendment of2

Section 912.3

The Commission does not believe that the two-thirds vote requirement applies.4

By its terms, the Truth-in-Evidence provision had no impact on “any existing5

statutory rule of evidence relating to privilege.” Section 912 is a rule of evidence6

relating to privilege, and it was enacted long before the voters approved the Truth-7

in-Evidence provision.188 Consequently, the constitutional exemption for “any8

existing statutory rule of evidence relating to privilege” may be a sufficient basis9

for finding the Commission’s proposal consistent with the right to Truth-in-10

Evidence.11

It is possible, however, that a court might consider the constitutional exemption12

inapplicable, because it refers to any existing statutory rule of evidence relating to13

privilege. A court could conclude that the exemption does not encompass a reform14

proposed after enactment of the Truth-in-Evidence provision, even if the reform is15

merely a modification of a privilege rule predating that provision.16

If a court interprets the Truth-in-Evidence provision in that manner, the two-17

thirds vote requirement still should not apply to the proposed amendment of18

Section 912. The Truth-in-Evidence provision is only triggered by a reform that19

narrows the admissibility of relevant evidence in a criminal case. The proposed20

amendment would not do that.21

Rather, the proposed codification of the subjective intent approach to inadvertent22

disclosure would merely make express what a strong majority of courts have said23

is already implicit in the statute.189 The proposed new subdivision on partial24

disclosure is likewise consistent with existing interpretations of the statute.19025

Need for the Proposed Reforms26

The proposed codification of the subjective intent approach would provide clear27

and readily accessible guidance to courts, litigants, and other persons dealing with28

an inadvertent disclosure of a confidential communication protected by one of the29

privileges specified in Section 912. Instead of having to research case law to30

discover that only an intentional disclosure waives the privilege under the statute,31

such persons would find that standard stated in the statutory text and the key cases32

would be cited in the corresponding Comment.33

It would not be necessary to engage in exhaustive research and analysis such as34

the Commission has undertaken in preparing this report. The danger of35

188. Section 912 was enacted in 1965. 1965 Cal. Stat. ch. 299, § 2. The Truth-in-Evidence provision was
an initiative measure approved by the voters on June 8, 1982.

189. See discussion under “Cases Interpreting California Law on Inadvertent Disclosure” supra.

190. See discussion under “Partial Disclosure” supra.
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misinterpretation due to potentially confusing case law,191 and misleading1

commentary192 would also be reduced.2

Although document discovery in litigation is a context in which inadvertent3

disclosure of a privileged communication typically occurs, such a disclosure can4

readily result from use of new technologies such as email, fax, and voicemail.1935

Common situations in which the problem can arise include:6

• A person accidentally directs a fax, email message, or voicemail to the7
wrong recipient.8

• A person forgets to hang up the phone after a phonecall is completed, then9
has a conversation that is overheard or recorded at the other end of the line.10

• A person forwards an email message, not realizing that a confidential11
communication is attached.12

• A person “deletes” a computer file or “erases” a tape, not realizing that the13
material in question is recoverable.14

• A person unintentionally stores an email message containing a confidential15
communication in a manner in which a third party can obtain access.19416

The frequency of such situations highlights the need for the guidance that the17

proposed amendment would provide.19518

191. See discussions under “Potential Sources of Confusion” and “The Jasmine Case” supra.

192. See discussion under “Potential Sources of Confusion” supra.

193. As a recent article explains:
While the inadvertent production of privileged or protected documents has always been a concern
for legal practitioners, the increasing frequency and volume of digital exchanges has made it a
more pressing issue. Why? Because it often is difficult to discern exactly what is contained in an
electronic file or on a storage device, privileged documents may end up in the hands of opposing
counsel despite reasonable steps and protocols constructed to prevent such an event. This
problem is related not only to the inadvertent inclusion of a document that should not appear, but
also to the failure to remove metadata and comments from documents in native formats (such as
the “date created” and “last modified dates” associated with most files). In addition, what appears
to be a blank tape or disk may instead contain reams of “deleted” documents that are recoverable
with the help of special programs and skills.

Redgrave & Nimsger, Electronic Discovery and Inadvertent Productions of Privileged Documents, 49 Fed.
Lawyer 37, 37 (2002).

194. See Formanek, Giving Legal Advice Via E-Mail May Result in Loss of Privilege, San Francisco
Daily J. 5 (Sept. 12, 2003); M. Overly, Overly on Electronic Evidence in California Discovery of Electronic
Evidence § 5.2 (2003 ed.); Dodge, Honoring Confidentiality When Communications Take a Wrong Turn,
37 Ariz. Att’y 14 (Feb. 2001); Bruckner-Harvey, supra note 38, at 385.

Google is offering a free new email service, which electronically scans a message and generates a pop-
up ad relating to the content of the message. Editorial, If Google ogles your e-mail, will Ashcroft be far
behind?, S. Jose Mercury News (April 15, 2004). This might be another way in which unintended
disclosure of a privileged communication occurs. For example, it might be possible to deduce the content of
a message, at least in part, from the content of the pop-up ad.

195. Another context in which a privileged communication might be disclosed is when an employer
monitors employee email, which is a common business practice. See, e.g., Adams, Scheuing & Feeley, E-
Mail Monitoring in the Workplace: The Good, the Bad and the Ugly, 67 Def. Couns. J. 32, 32 (2000);
DiLuzio, Workplace E-Mail: It’s Not as Private as You Might Think, 25 Del. J. Corp. L. 741, 743 (2000);
McIntosh, E-Monitoring@Workplace.com: The Future of Communication Privacy in the Minnesota
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The proposed reform relating to partial disclosure would also help prevent1

confusion in determining whether a privilege has been waived. The Legislature2

could forestall disputes and save both litigant and judicial resources by stating the3

applicable rule in the text of the statute as proposed.4

Private-Sector Workplace, 23 Hamline L. Rev. 539, 543 n.11 (2000). The circumstances of such
monitoring may differ significantly from one instance to another. In particular, notice of monitoring may
vary greatly in content, timing, and format, and it may provoke different reactions. An employee might not
read a notice, or might not be notified of monitoring at all. Where an employee sends or receives an
otherwise privileged email message at work, the proposed legislation would direct a court to focus on the
holder’s intent regarding disclosure in determining whether the privilege was waived due to employer
monitoring. Evidence that the holder was notified of monitoring in advance, and evidence of the nature of
such notice, bears on the holder’s intent.
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PR OPOSE D L E GISL AT ION

Code Civ. Proc. § 2028.050 (amended). Privilege objection in deposition by written1
questions2

SECTION 1. Section 2028.050 of the Code of Civil Procedure is amended to3

read:4

2028.050. (a) A party who objects to any question on the ground that it calls for5

information that is privileged or is protected work product under Chapter 46

(commencing with Section 2018.010) shall serve a specific objection to that7

question on all parties entitled to notice of the deposition within 15 days after8

service of the question. A party who fails to timely serve that objection waives it.9

The court, on motion, may relieve that party from this waiver on its determination10

that the party has subsequently served an objection that is in substantial11

compliance with this paragraph and that the party’s failure to serve a timely12

objection was the result of mistake, inadvertence, or excusable neglect.13

(b) The party propounding any question to which an objection is made on those14

grounds of privilege or work product may then move the court for an order15

overruling that objection. This motion shall be accompanied by a meet and confer16

declaration under Section 2016.040. The deposition officer shall not propound to17

the deponent any question to which a written objection on those grounds has been18

served unless the court has overruled that objection.19

(c) The court shall impose a monetary sanction under Chapter 7 (commencing20

with Section 2023.010) against any party, person, or attorney who unsuccessfully21

makes or opposes a motion to overrule an objection, unless it finds that the one22

subject to the sanction acted with substantial justification or that other23

circumstances make the imposition of the sanction unjust.24

Comment. Subdivision (a) of Section 2028.050 is amended to follow the same approach to25
privilege waiver that is used for other forms of written discovery. See Sections 2030.290 (written26
interrogatories), 2031.300 (inspection demand), 2033.280 (requests for admission). Subdivision27
(b) is amended to improve clarity.28

Evid. Code § 912 (amended). Waiver29

SEC. 2. Section 912 of the Evidence Code is amended to read:30

912. (a) Except as otherwise provided in this section, the right of any person to31

claim a privilege provided by Section 954 (lawyer-client privilege), 980 (privilege32

for confidential marital communications), 994 (physician-patient privilege), 101433

(psychotherapist-patient privilege), 1033 (privilege of penitent), 1034 (privilege of34

clergyman clergy member), 1035.8 (sexual assault counselor-victim privilege), or35

1037.5 (domestic violence counselor-victim privilege) is waived with respect to a36

communication protected by the privilege if any holder of the privilege, without37

coercion, has intentionally disclosed a significant part of the communication or has38

consented to disclosure made by anyone. Consent to disclosure is manifested by39

any statement or other conduct of the holder of the privilege indicating consent to40
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intent to permit the disclosure, including failure to claim the privilege in any1

proceeding in which the holder has the legal standing and opportunity to claim the2

privilege.3

(b) Where two or more persons are joint holders of a privilege provided by4

Section 954 (lawyer-client privilege), 994 (physician-patient privilege), 10145

(psychotherapist-patient privilege), 1035.8 (sexual assault counselor-victim6

privilege), or 1037.5 (domestic violence counselor-victim privilege), a waiver of7

the right of a particular joint holder of the privilege to claim the privilege does not8

affect the right of another joint holder to claim the privilege. In the case of the9

privilege provided by Section 980 (privilege for confidential marital10

communications), a waiver of the right of one spouse to claim the privilege does11

not affect the right of the other spouse to claim the privilege.12

(c) A disclosure that is itself privileged is not a waiver of any privilege.13

(d) A disclosure in confidence of a communication that is protected by a14

privilege provided by Section 954 (lawyer-client privilege), 994 (physician-patient15

privilege), 1014 (psychotherapist-patient privilege), 1035.8 (sexual assault16

counselor-victim privilege), or 1037.5 (domestic violence counselor-victim17

privilege), when disclosure is reasonably necessary for the accomplishment of the18

purpose for which the lawyer, physician, psychotherapist, sexual assault counselor,19

or domestic violence counselor was consulted, is not a waiver of the privilege.20

(e) If the holder of a privilege waives the privilege as to a significant part of a21

confidential communication pursuant to subdivision (a), the court may order22

disclosure of another part of the communication or a related communication to the23

extent necessary to prevent unfairness from partial disclosure.24

(f) This section applies only to the privileges identified in subdivision (a). It25

implies nothing regarding waiver of any other privilege.26

Comment. Subdivision (a) of Section 912 is amended to make clear that disclosure of a27
communication protected by one of the specified privileges waives the privilege only when the28
holder of the privilege intentionally makes the disclosure or intentionally permits another person29
to make the disclosure. This codifies the majority view in case law applying the provision to an30
inadvertent disclosure. See State Compensation Ins. Fund v. Telanoff, 70 Cal. App. 4th 644, 654,31
82 Cal. Rptr. 2d 799 (1999) (Waiver “does not include accidental, inadvertent disclosure of32
privileged information by the attorney.”); O’Mary v. Mitsubishi Electronics America, Inc., 5933
Cal. App. 4th 563, 577, 69 Cal. Rptr. 2d 389 (1997) (“Inadvertent disclosure during discovery by34
no stretch of the imagination shows consent to the disclosure: It merely demonstrates that the35
poor paralegal or junior associate who was lumbered with the tedious job of going through36
voluminous files and records in preparation for a document production may have missed37
something.”); People v. Gardner, 151 Cal. App. 3d 134, 141, 198 Cal. Rptr. 452 (1984) (“As in38
other privileges for confidential communications, the physician-patient privilege precludes a court39
disclosure of a communication, even though there has been an accidental or unauthorized out-of-40
court disclosure of such communication”) (dictum); see also KL Group v. Case, Kay & Lynch,41
829 F.2d 909, 919 (9th Cir. 1987) (under either Hawaii or California law, client did not waive42
attorney-client privilege by counsel’s inadvertent production of letter); Federal Deposit Ins. Corp.43
v. Fidelity & Deposit Co., 196 F.R.D. 375, 380 (S.D. Cal. 2000) (under California law, “waiver of44
the attorney-client privilege depends entirely on whether the client provided knowing and45
voluntary consent to the disclosure.”); Cunningham v. Connecticut Mut. Life Ins., 845 F. Supp.46
1403, 1410-11 (S.D. Cal. 1994) (California appears to follow subjective approach to waiver by a47
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privilege holder, under which “the client’s intent to disclose is controlling.”) (dictum). It1
disapproves what could be construed as contrary dictum in People v. Von Villas, 11 Cal. App. 4th2
175, 223, 15 Cal. Rptr. 2d 112 (1992) (marital privilege was waived when husband and wife3
“knew or reasonably should have known” that their conversation was being overheard) (one of4
three alternate bases for decision).5

Subdivision (a) is also amended to conform to the terminology used in Section 1034 (privilege6
of clergy member).7

Subdivision (e) addresses partial disclosure (i.e., disclosure of a portion of a privileged8
communication or set of communications). It is added to make clear that when the holder of a9
specified privilege voluntarily and intentionally discloses or permits another person to disclose a10
significant portion of a privileged communication, and subdivisions (b)-(d) are inapplicable, a11
court may require additional disclosure in the interest of fairness, even though the privilege holder12
did not intend to permit such additional disclosure. This codifies case law. See People v.13
Worthington, 38 Cal. App. 3d 359, 365-66, 114 Cal. Rptr. 322 (1974) (when defendant disclosed14
marital communication in which his wife supposedly described and confessed to murder, he could15
not preclude wife from testifying that conversation did occur but he confessed not she); Kerns16
Construction Co. v. Superior Court, 266 Cal. App. 2d 405, 413-14, 72 Cal. Rptr. 74 (1968) (“It17
would be unconscionable to allow a rule of evidence that a witness can testify to material18
contained in a report, though not verbatim, and then prevent a disclosure of the reports.”).19

Even when a privilege holder voluntarily and intentionally makes or authorizes a significant20
disclosure, however, the privilege is not necessarily waived as to all of the communications21
between the persons in the privileged relationship. Although the scope of the waiver may be22
broader than what the privilege holder intends, the waiver is only as broad as fairness requires.23
See People v. Superior Court, 231 Cal. App. 3d 584, 589-91, 282 Cal. Rptr. 418 (1991) (trial24
court erred in finding general waiver of psychotherapist-patient privilege); Travelers Ins. Cos. v.25
Superior Court, 143 Cal. App. 3d 436, 445, 191 Cal. Rptr. 871 (1983) (inadvertent disclosure of26
two attorney-client letters did not waive privilege as to other items and privilege was not claimed27
as to disclosed letters); Jones v. Superior Court, 119 Cal. App. 3d 534, 547, 174 Cal. Rptr. 14828
(1981) (patient’s disclosure that she ingested DES while pregnant did not waive physician-patient29
privilege as to her full medical history).30

Subdivision (f) is added to underscore that this section only sets forth rules pertaining to waiver31
of the privileges listed in subdivision (a); it does not specify what rules apply to waiver of any32
other privilege. In some instances, a court construing another privilege may find this section33
useful by analogy. See, e.g., Fortunato v. Superior Court, 114 Cal. App. 4th 475, 480 n.3, 8 Cal.34
Rptr. 3d 82 (2003) (“Although the statutory privileges and their exceptions are not applicable to35
privacy claims or the tax-return privilege, they may provide analogous reasoning in the36
appropriate case.”). But different policy considerations apply to different privileges and37
confidentiality protections, sometimes necessitating different rules regarding waiver. See, e.g.,38
Eisendrath v. Superior Court, 109 Cal. App. 4th 351, 357, 362-63, 134 Cal. Rptr. 2d 716 (2003)39
(Section 912 does not govern waiver of mediation confidentiality); Section 940 Comment (waiver40
of privilege against self-incrimination “is determined by the cases interpreting the pertinent41
provisions of the California and United States Constitutions”); Section 973 & Comment (waiver42
of spousal testimony privilege); Tentative Recommendation Relating to the Uniform Rules of43
Evidence: Article V. Privileges, 6 Cal. L. Revision Comm’n Reports 201, 260 (1964); Chadbourn,44
A Study Relating to the Privileges Article of the Uniform Rules of Evidence, 6 Cal. L. Revision45
Comm’n Reports 301, 514-15 (1964).46


