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Study K-301 September 10, 2004

Memorandum 2004-43

Waiver of Privilege By Disclosure (Comments on Draft Recommendation)

As directed by the Commission, over the course of the summer we informally
circulated a draft recommendation on Waiver of Privilege By Disclosure to
numerous stakeholders and interested persons for comment. We also posted the
draft to the Commission’s website (www.clrc.ca.gov). It is very similar but not
identical to the one that was attached to Memorandum 2004-17 (available at
www.clrc.ca.gov), which the Commission considered at the June meeting. The
Commission received the following new input:

Exhibit p.
1. Consumer Attorneys of California (Aug. 16, 2004) .................. 1
2. Marvell Semiconductor, Inc. (Aug. 16, 2004) ....................... 5
3. Personal Insurance Federation of California (Aug. 12, 2004)........... 15
4. State Bar of California, Committee on Administration of Justice

(Aug. 27, 2004) ............................................ 16
5. State Bar of California, Family Law Section, Executive Committee

(Aug. 17, 2004) ............................................ 20
6. State Bar of California, Litigation Section, Administration of Justice

Committee (Aug. 16, 2004) .................................. 23
7. Prof. William Slomanson, Thomas Jefferson School of Law (July 26,

2004) .................................................... 31

There were also a few important judicial and legislative developments relevant to
this project during the summer. This memorandum discusses those
developments first, then the new comments. The Commission needs to decide
whether to finalize a recommendation (with or without revisions), put this study
on hold pending resolution of litigation before the California Supreme Court, or
take some other action.

Unless otherwise indicated, all statutory references in this memorandum are
to the Evidence Code.

JUDICIAL DEVELOPMENTS

In mid-July, the California Supreme Court granted review in Jasmine

Networks, Inc. v. Marvell Semiconductor, Inc., superseding the court of appeal
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decision that is criticized at pages 18-19 of the informally-circulated draft
recommendation. The court of appeal had adopted a two-pronged rule for
waiver of the privileges specified in Section 912, under which the strict liability
approach would apply to a disclosure by the holder of a privilege, and the
subjective intent approach would apply to a disclosure by a representative of the
holder. 12 Cal. Rptr. 3d 123, 127-30 (2004). The court of appeal had also
determined that plaintiff Jasmine established a prima facie case for the crime-
fraud exception to the attorney-client privilege. Id. at 130-32.

Because the court of appeal decision in Jasmine is now superseded, there no
longer is a clear split of authority on use of the subjective intent approach in
determining whether a privilege specified in Section 912 has been waived. The
need for statutory guidance on the applicable standard is reduced. There is also
the possibility that the California Supreme Court will definitively decide in the
near future what standard applies in determining whether a Section 912 privilege
has been waived.

The likelihood of such a ruling is not clear, however, because the Court
ordered the briefing in Jasmine deferred “pending consideration and disposition
of a related issue in Rico v. Mitsubishi Motors Corp., S123808 (see Cal. Rules of
Court, rule 28.2(d)(2)), or pending further order of the court.” Jasmine Networks v.

Marvell Semiconductor, 94 P.3d 475, 16 Cal. Rptr. 3d 330 (2004). Based on the court
of appeal decision in Rico, which was superseded by the grant of review, that
case does not appear to involve the standard for determining whether a Section
912 privilege has been waived. See 10 Cal. Rptr. 3d 601 (2004).

Rather, plaintiffs’ counsel in Rico obtained a document that defense counsel
had unintentionally left in a deposition room. The document “provided a
summary, in dialogue form, of a defense conference between attorneys and
defense experts in which the participants discussed the strengths and weaknesses
of defendants’ technical evidence.” Id. at 603. Plaintiffs’ counsel “made no effort
to notify defense counsel of his possession of the document and instead
examined, disseminated, and used the notes to impeach the testimony of defense
experts during their deposition....” Id. Based on this conduct, the trial court
granted a motion to disqualify plaintiffs’ counsel.

The court of appeal upheld that ruling. It determined that the document in
question was not protected by the attorney-client privilege, because it “did not
memorialize any attorney-client communication and ... the document was not
transmitted between an attorney and his client.” Id. at 605-06. The court further
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determined, however, that the document was clearly covered by the work-
product privilege, id. at 603, which had not been waived, id. at 607. The work-
product privilege is not one of the privileges specified in Section 912.

Because the document was clearly protected by the work-product privilege,
the court said that plaintiffs’ counsel had an ethical obligation to promptly return
it. The court explained that “an attorney who inadvertently receives plainly
privileged documents must refrain from examining the materials any more than
is necessary to determine that they are privileged, and must immediately notify
the sender, who may not necessarily be the opposing party, that he is in
possession of potentially privileged documents.” Id. at 613 (footnote omitted).
The court further concluded that disqualification was the only effective sanction
for plaintiffs’ counsel’s failure to follow that rule. Id. at 603.

Briefing of the Rico appeal is in progress. Oral argument has not yet been
scheduled. We have no way of knowing how long it will be before the case is
decided, nor whether the decision will provide much guidance that is relevant to
the issues addressed in the draft recommendation. It is even more unclear when,
or even if, the California Supreme Court will consider the issues raised in Jasmine.
It is possible that the Court might remand the case after it issues a decision in
Rico, instructing the court of appeal to reconsider its decision in light of Rico.

LEGISLATIVE DEVELOPMENTS

Two bills to amend Section 912 were pending when the Commission
considered this topic in June. Senate Bill 1473 (Soto) would have created a new
evidentiary privilege for confidential communications between an employee and
an employee assistance professional, and would have amended Section 912 to
cover that new privilege. The bill died in the Senate Judiciary Committee without
a hearing. Senate Bill 1796 (Public Safety Committee) would change the
terminology in Section 912 for referring to the sexual assault victim-counselor
privilege and the domestic violence victim-counselor privilege. The bill is
pending before the Governor. If it is enacted, it would be a simple matter to
adjust the Commission’s proposal accordingly.

Another important development is the enactment of Assembly Bill 3081,
which implements the Commission’s recommendation to reorganize the civil
discovery provisions. 2004 Cal. Stat. ch. 182. The draft recommendation includes
a proposed amendment of Code of Civil Procedure Section 2028, which would be
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repealed and recodified as Code of Civil Procedure Sections 2028.010-2028.080 in
the reorganization scheme. Again, it would be a simple matter to adjust the
Commission’s proposal to account for this new legislation.

NEW COMMENTS

The staff sent the draft recommendation together with a personal letter to
representatives of numerous organizations, as well as several law professors and
other persons with relevant expertise. The Commission did not receive as much
new input as we hoped, but the comments that it did receive reflect careful
consideration of the draft recommendation.

Summary of New Input

Reaction to the draft recommendation was mixed. Several of the comments
voice support for all or part of the proposal without objecting to any of the
proposed statutory changes. For example, Prof. Slomanson of Thomas Jefferson
School of Law says the draft is clear and convincing and “[b]eautifully done.”
Exhibit p. 31. Personal Insurance Federation of California (“PIFC”) expresses
support for both the subjective intent proposal and the partial disclosure
proposal, but does not comment on the selective disclosure proposal or the
proposed amendment of Code of Civil Procedure Section 2028. Exhibit p. 15. The
Executive Committee of the Family Law Section of the State Bar (“Flexcom”)
supports the subjective intent proposal, Exhibit pp. 20-22, as does Marvell
Semiconductor, Inc. (“Marvell”), one of the litigants in Jasmine, Exhibit pp. 5-14.
Neither Flexcom nor Marvell comment specifically on any of the other proposed
statutory changes.

The only comment opposing the entirety of the Commission’s proposal came
from the State Bar Litigation Section. Exhibit pp. 23-30. The Consumer Attorneys
of California (“CAOC”) oppose the subjective intent proposal but support the
partial disclosure and selective disclosure proposals, except to the extent that
they incorporate the subjective intent approach. Exhibit pp. 1-4. In contrast, the
State Bar Committee on Administration of Justice (“CAJ”) supports the subjective
intent proposal, partial disclosure proposal, and proposed amendment of Code
of Civil Procedure Section 2028, but opposes the selective disclosure proposal.
Exhibit pp. 16-19.

The comments pertaining to each proposed statutory change are described in
greater detail below, in the following order:
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(1) Subjective intent proposal.
(2) Partial disclosure proposal.
(3) Selective disclosure proposal.
(4) Failure to timely object to a question in a written deposition

(proposed amendment of Code of Civil Procedure Section 2028).

Subjective Intent Proposal

The draft recommendation proposes to amend Section 912(a) to make clear
that disclosure of a communication protected by one of the specified privileges
waives the privilege only when the holder of the privilege intentionally makes
the disclosure or intentionally permits another person to make the disclosure:

912. (a) Except as otherwise provided in this section, the right of
any person to claim a privilege provided by Section 954 (lawyer-
client privilege), 980 (privilege for confidential marital
communications), 994 (physician-patient privilege), 1014
(psychotherapist-patient privilege), 1033 (privilege of penitent),
1034 (privilege of clergyman), 1035.8 (sexual assault victim-
counselor privilege), or 1037.5 (domestic violence victim-counselor
privilege) is waived with respect to a communication protected by
the privilege if any holder of the privilege, without coercion, has
intentionally disclosed a significant part of the communication or
has consented to disclosure made by anyone. Consent to disclosure
is manifested by any statement or other conduct of the holder of the
privilege indicating consent to intent to permit the disclosure,
including failure to claim the privilege in any proceeding in which
the holder has the legal standing and opportunity to claim the
privilege.

....

This proposed revision drew both praise and criticism.

Support

PIFC, an association of insurance companies, “views the proposed
amendments, which would require an intentional disclosure for waiver of a
privilege, as appropriate and helpful.” Exhibit p. 15. According to PIFC, “[t]his
change is especially warranted in light of the growing reliance on electronic
communication, and the potential for accidental disclosures and unintentional
waivers of privilege to occur through a mistaken or inadvertent computer
keystroke.” Id.
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The State Bar CAJ also supports the proposed codification of the subjective
intent approach. CAJ “believes it is appropriate to conform the Evidence Code to
the bulk of the case law, and to require that disclosure be intentional rather than
inadvertent to constitute a waiver of a privilege.” Exhibit p. 16. CAJ further
“believes that mere inadvertent disclosure should not defeat a privilege, and that
requiring an intent to disclose will best protect the policies underlying the
privileges.” Id. CAJ “also agrees that intent to make the disclosure, rather than
intent to waive the privilege, should be the standard.” Id. As an example, CAJ
says that if a party “freely reveals information to a colleague, outside the context
of a privileged communication, without legal or other compulsion, it is
appropriate for the privilege to be waived, whether or not the party knows the
information being communicated is privileged.” Id. at 16-17.

Flexcom, another State Bar committee, likewise “fully supports the additions
of the ‘intent language’ to Evidence Code §912 presently being considered.”
Exhibit p. 21. The group explains that “intention to disclose confidential
communications is an extraordinarily important consideration in family law and
family law related matters.” Id. The group further explains:

Family law involves not only communications between the attorney
and client, but often representatives or agents of the client, and a
variety of other dynamics within the context of the case through
communications with the client and therapists or counselors
involved, financial managers and personnel, appraisers, forensic
experts, family members and the like. The potential for waiver of
the attorney-client or other applicable privileges is substantial in
the variety of communications which must necessarily occur in the
context and the process of a family law action.

The requirement that any waiver of these very important
privileges be intentional is an important step toward protecting the
sanctity of these relationships. Moreover, in a family law context,
clients are often in a position of necessary communications with
third parties, and are further often in a position of being less
sophisticated, more emotional, and less aware of the potential
ramifications for comments or statements made which could
arguably constitute a waiver or waivers of one privilege or another.
Clients in family law matters are often not sophisticated business
people, corporation officers, or other persons who may have some
working knowledge of the law, the process or the impact of the
potential waiver of these very important privileges. The intent
factor will provide, to the extent possible, a further layer of
protection for these clients.
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Id.
Consistent with its position in Jasmine, Marvell comments that “amendment

of Evidence Code § 912 to expressly adopt the ‘subjective intent’ approach to
waiver is consistent with the weight of California authority.” Exhibit p. 6.
Marvell further states that “[e]qually if not more importantly, the proposed
amendments to Section 912 are needed to establish certainty in a key area of the
law and to safeguard the important public policy considerations underlying the
confidential communication privileges, particularly the lawyer-client privilege.”
Id. Marvell criticizes the strict liability approach, pointing out that under it
“counsel would have no obligation to notify the disclosing party or refrain from
using inadvertently disclosed materials, but would be free to use and
disseminate the information with impunity.” Id. at 10. Marvell also criticizes the
multifactor balancing test, saying that it “would undercut the certainty that is
necessary for the confidential communication privileges to fulfill their public
policy purposes.” Id. at 9. Marvell “urges that the Draft Recommendation and
related proposed legislation be forwarded to the Legislature as soon as possible.”
Id. at 5.

Marvell also discusses the court of appeal decision in Jasmine, in which it was
the losing party. According to Marvell, “[t]here is simply no legally or logically
justifiable reason for attempting to distinguish, as the Jasmine court did, between
inadvertent disclosures made by the privilege holder, and inadvertent
disclosures by the holder’s counsel.” Id. at 10. Marvell thus agrees with the
Commission’s criticism of the two-pronged inadvertent disclosure analysis in the
now-superseded Jasmine opinion. Id.

Marvell requests, however, that the Commission modify its discussion of the
crime-fraud issue in Jasmine. That points is discussed under “Other Issues” at the
end of this memorandum.

Prof. Slomanson wrote that he was “delighted” to see the Jasmine case
included in the Commission’s analysis. Exhibit p. 31. He explained that although
the case “could have rested on crime-fraud grounds, as your draft points out, it’s
not hard to predict that future courts may read it to explore new and unintended
legislative interstices.” Id. That danger has lessened now that the court of appeal
decision in Jasmine has been superseded.

Several other groups and individuals wrote in support of the subjective intent
proposal earlier in this study. These included the Office of the Attorney General,
the Office of the Public Defender of Los Angeles County, former San Francisco
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discovery commissioner Richard Best, Prof. David Leonard of Loyola Law
School, Prof. Edward Imwinkelried of the University of California at Davis, and
the Chairperson of the Beverly Hills Bar Association Criminal Law Section. We
do not know whether the positions of any of these groups and individuals have
changed since they submitted their comments.

Opposition

CAOC is a strong advocate for the concept of sunshine in litigation — i.e., free
availability of information relevant to pending litigation. Consistent with that
position, CAOC “in general objects to any expansion of privileges to the detriment
of open communication.” Exhibit p. 1 (emphasis in original).

While it is debatable whether the subjective intent proposal amounts to an
expansion of privileges, CAOC opposes the proposal. It considers the multifactor
balancing test to be better policy than the subjective intent test. Id. at 2. According
to CAOC, “the burden of proving intent is too hard to meet.” Id. CAOC further
explains:

While, as the Commission accurately states, there is a need to be
sensitive to the demands on the courts that could hypothetically be
involved in applying the multifactor balancing test, Consumer
Attorneys believes that it is vital to keep evidentiary privileges as
narrowly circumscribed as possible. The multifactor test includes the
following components: (1) reasonableness of precautions taken to
prevent disclosure, (2) the amount of time taken to remedy the
error, (3) the scope of discovery, (4) the extent of disclosure and (5)
overriding issue of fairness. These factors provide practical
guideposts for the courts.

Id. (emphasis in original). CAOC predicts that “[t]he ‘flexibility’ that the
multifactor test provides will help the courts over time develop a thorough frame
of reference against which to evaluate fact sensitive acts of ‘inadvertent
disclosure.’” Id. at 3 (emphasis in original).

The State Bar Litigation Section also opposes the subjective intent proposal.
However, its opposition “is not founded on a desire to adopt a different standard
from the cases predating Jasmine Networks.” Exhibit p. 26. Nor does the Litigation
Section “believe that Jasmine Networks is necessarily rightly decided.” Id.

Rather, the Litigation Section comments that the Commission’s proposal
“may not restore the status quo, may unsettle existing patterns of practice, and
may encourage litigants to play games.” Id. It explains that “[m]any of these
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concerns arise from the lack of clarity on who must prove a subjective intent to
disclose and how that intent could or would be proven.” Id

The Litigation Section further states that “proving subjective intent is
notoriously difficult.” Id. It elaborates:

No one can observe it. Rarely do documents record it. Moreover,
the party with the most knowledge regarding the question — the
holder of the privilege — has every incentive to deny it. The
proponent of disclosure has nearly no means of determining what
his opponent intended and very few means in discovery to amass
evidence regarding it. Thus, if the party seeking disclosure must
bear the burden of proving subjective intent, it may be impossible.

Id.
The Litigation Section contrasts that situation with what it describes as

current practice, under which a party who inadvertently discloses a document
requests return of the document and has to convince the other side that it had no
intent to disclose the document. According to the Litigation Section, “in practice,
proof of ‘inadvertence’ by the holder is not equivalent to proof by the party
seeking disclosure of his opponent’s subjective intent to disclose.“ Id. In its
opinion, adopting the subjective intent proposal “will in practice result in
potentially quite different outcomes than the rule prior to Jasmine Networks.” Id.

The Litigation Section warns that this could create an opening for
unscrupulous gamesmanship. Id. at 26-27. It acknowledges that this would be
unusual but cautions that “these rare circumstances ... are most likely to result in
the greatest unfairness.” Id. at 27.

The Litigation Section also says that the proposed amendment would
“unsettle the law in this area,” casting doubt on the continued applicability of
cases prior to Jasmine. Id. The group further suggests that “any proposal is
premature prior to a decision from the California Supreme Court.” Id.

Earlier in this study, attorney John Anton also objected to the subjective intent
proposal. He wrote that the reform was misguided because “determination of the
subjective intent of the holder of the privilege is an unworkable standard.”
Memorandum 2002-5, Exhibit p. 2 (available at www.clrc.ca.gov).

Analysis

We are not persuaded that the proposed subjective intent standard is
unworkable as the Litigation Section and Mr. Anton suggest. As discussed at
length in the draft recommendation, the standard is already being used by the
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courts. The party asserting a Section 912 privilege bears the initial burden of
proving that a communication was made in confidence in the course of a
privileged relationship. Federal Deposit Ins. Corp. v. Fidelity & Deposit Co., 196
F.R.D. 375, 380 (S.D. Cal. 2000). But “[o]nce the party asserting the privilege
makes this initial showing, the burden shifts to the party opposing the privilege
to show either that the information was not confidential or that it falls within an
exception.” Id. There is no indication that this approach is causing problems.
Prosecutors routinely prove subjective intent beyond a reasonable doubt in
criminal cases; it is likewise possible for a party to prove another person’s
subjective intent to disclose a privileged document (e.g., by showing that the
holder of the privilege sent the document to a third party together with a cover
letter referring to the contents of the document).

We are likewise unconvinced that the proposed amendment of Section 912(a)
would unsettle the law in the area, casting doubt on the continued applicability
of prior precedents. The proposed Comment expressly states that the amendment
codifies existing law and includes citations to the relevant cases. The obvious
intent is to reaffirm that case law.

It is indisputable, however, that the subjective intent proposal sets a stiff
standard for waiver of a Section 912 privilege. It places a high value on the
policies underlying the privileges, but at the cost of excluding information that
may be useful in the search for truth. Whether this represents the proper

balance of competing interests is for the Commission to resolve. The pros and
cons of the three main approaches to privilege waiver are discussed at pages 6-10
of the draft recommendation. Another alternative, discussed at some of the
Commission meetings, would be to use a recklessness standard: Disclosure of a
privileged communication would waive the privilege when the holder of the
privilege intentionally or recklessly makes the disclosure or intentionally or

recklessly permits another person to make the disclosure.
In deciding how to proceed, the Commission should take into account that

pursuing the subjective intent approach over opposition, particularly from
CAOC, would be difficult, would consume extensive Commission resources, and
may well be unsuccessful. Switching to another test, such as the multifactor
balancing approach favored by CAOC, might engender opposition from parties
who favor the subjective intent approach. Further, CAOC is deeply committed to
concept of sunshine in litigation, so it is unlikely to change its position on the
subjective intent approach. CAOC is almost certain to speak up in the legislative
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process if the Commission goes forward with its proposal; it is less clear to what
extent other commentators will do so.

The Commission should also consider the possibility of conserving its
resources by putting this matter on hold pending resolution of Rico and Jasmine

in the California Supreme Court. There is no assurance that the Court will
provide guidance on the issues addressed in the draft recommendation, but that
is certainly a possibility. The Commission could reassess the need for its proposal
after the Court issues its decisions.

Partial Disclosure Proposal

The term “partial disclosure” refers to the disclosure of a significant portion
but not the entirety of a privileged communication to a person outside the
privileged relationship. The draft recommendation proposes to add a provision
on partial disclosure to Section 912:

(e) If the holder of a privilege makes or consents to disclosure of
a significant part of a confidential communication under the
circumstances specified in subdivision (a), the court may order
disclosure of another part of the communication or a related
communication, but only to the extent necessary to prevent
unfairness from partial disclosure.

As discussed more fully in the proposed Comment, this provision is intended to
codify existing case law.

Support

Reaction to the partial disclosure proposal was generally favorable. CAOC
supports the proposal, except to the extent that it incorporates the subjective
intent approach. Exhibit p. 3. PIFC also supports the proposal:

The proposed changes to Section 912, in addition to requiring
intent to disclose for waiver of a privilege, provide that if a holder
of a privilege makes or consents to disclosure of a significant part of
a confidential communication, then the court may order disclosure
of another part, but only to the extent necessary to prevent
unfairness from partial disclosure.

Again, the proposed changes seem appropriate, especially in
this era of electronic communication when an inadvertent press of a
single computer key might produce an unexpected disclosure and
unwanted waiver of a valuable privilege.

Exhibit p. 15.
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CAJ supports the proposal “in principle,” but makes a drafting suggestion.
Exhibit p. 17. CAJ believes that “the specific proposed language potentially
conflicts with the proposed amendments to Section 912(a) and, at a minimum,
may create some confusion.” Id. CAJ explains that “in repeating part, but not all,
of Section 912(a), and then referring to Section 912(a), Section 912(e) would
include ‘shorthand’ repetition, but would deemphasize the portions of Section
912(a) that it does not repeat.” Id. CAJ also “suggests deleting ‘but only,’ as that
text is superfluous.” Id. Thus, CAJ would revise proposed Section 912(e) as
follows:

(e) If the holder of a privilege makes or consents to disclosure of
waives the privilege as to a significant part of a confidential
communication under the circumstances specified in pursuant to
subdivision (a), the court may order disclosure of another part of
the communication or a related communication, but only to the
extent necessary to prevent unfairness from partial disclosure.

Id.

Opposition

The Litigation Section opposes the partial disclosure proposal as
“unnecessary.” Exhibit p. 28. It maintains that the proposed new provision is not
needed to prevent confusion and forestall disputes, because “it is unclear that
such confusion exists.” Id. The group also questions whether the standard
established by the proposed new provision would be equivalent to the standard
currently used in case law. Id. Further, the group says that “courts both have
more experience and expertise than the legislature with this specific issue and
thus are better able to weigh and resolve competing interests.” Id.

Analysis

Based on the generally positive response to proposed Section 912(e), we
continue to believe that it would provide helpful guidance, despite the concerns
of the Litigation Section. The case citations in the proposed Comment would help
ensure that the provision is interpreted consistently with existing law. The
Commission could perhaps add a citation to the People v. Washington case
mentioned by the Litigation Section, but the Litigation Section did not provide a
citation to that case and a Westlaw search of published California cases did not
uncover any case by that name that includes the word “fairness.”
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It would be difficult to go forward with this proposal, however, if the
Commission decides not to pursue the subjective intent proposal or another
proposal to clarify the applicable standard for waiver. Questions and discussion
relating to the applicable standard for waiver almost certainly would arise in
connection with the legislation. If the Commission had no clear position on the
applicable standard, the legislation could muddy the water on that point, while
existing case law is relatively clear and consistent. The Commission should not

pursue the partial disclosure proposal unless it also pursues the subjective

intent proposal or another proposal to clarify the applicable standard for

waiver.

If the Commission goes forward with the partial disclosure proposal, it
should accept CAJ’s drafting suggestion. For the reasons given by CAJ, its
proposed language is preferable to the language in the draft recommendation.

Selective Disclosure Proposal

The term “selective disclosure” refers to disclosure of a privileged
communication to one person outside the privileged relationship or on one
occasion, while seeking to preclude disclosure to other persons or on other
occasions. The draft recommendation proposes to add a provision on partial
disclosure to Section 912:

912. ... (f) Except as otherwise provided by statute, disclosure to
one person on one occasion under the circumstances specified in
subdivision (a) waives the privilege as to all persons and all
occasions.

....
Comment. ... Subdivision (f) addresses selective disclosure (i.e.,

disclosure of a privileged communication to one person or on one
occasion, while seeking to preclude disclosure to other persons or
on other occasions). It is added to make clear that unless otherwise
provided by statute (e.g., by subdivision (b), (c), or (d)), if a
privilege holder voluntarily and intentionally makes or authorizes
a disclosure to one person, the holder may not continue to assert
the privilege as to other persons. Likewise, unless otherwise
provided by statute, if a privilege holder voluntarily and
intentionally makes or authorizes a disclosure on one occasion (e.g.,
at a deposition), the holder may not continue to assert the privilege
on another occasion (e.g., at trial). This codifies the results in
McKesson HBOC, Inc. v. Superior Court, 115 Cal. App. 4th 1229, 9
Cal. Rptr. 3d 812 (2004) (company under investigation waived
attorney-client privilege by disclosing audit report to SEC and
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United States Attorney, despite confidentiality agreement
purporting to preclude disclosure to other persons), and Feldman v.
Allstate Ins. Co., 322 F.3d 660, 668-69 (9th Cir. 2003) (under
California law, litigant could not voluntarily disclose confidential
marital communications at deposition and still invoke marital
communication privilege at trial). It disapproves the contrary result
in San Diego Trolley, Inc. v. Superior Court, 87 Cal. App. 4th 1083, 105
Cal. Rptr. 2d 476 (2001) (disclosure of confidential psychotherapist-
patient communications to persons handling patient’s claim for
workers’ compensation did not waive psychotherapist-patient
privilege for purposes of personal injury case against patient). For
an example of a provision that permits selective disclosure of a
privileged communication without waiver of the privilege, see Bus.
& Prof. Code § 19828 (no waiver of privilege by providing
information to gambling control authorities); see also Gov’t Code §
13954 (person applying for compensation from California Victim
Compensation and Government Claims Board does not waive
privilege by making disclosure that Board deems necessary for
verification of application).

As explained in the proposed Comment, this would resolve a conflict in
California case law.

Support

CAOC supports the selective disclosure proposal, except to the extent that it
incorporates the subjective intent approach. Exhibit p. 3. In CAOC’s view, the
Commission “makes an important point when it emphasizes the problem
balancing the potential good that selective disclosure might accomplish against
the ‘potential for manipulation’ that could result from selective disclosures.” Id.

Prof. Slomanson writes that “[i]ntentional disclosure to one person on one
occasion (Sec. 912) is ok, but I’m not completely convinced of the rationale for
unrelated litigation.” Exhibit p. 31. His point appears to be that there would be
no harm from permitting disclosure of a privileged communication for purposes
of one case while maintaining the privilege for purposes of another case.
Nonetheless, Prof. Slomanson appears to support the selective disclosure
proposal. He goes on to say that “[i]t’s great to have a brightline rule and for that
reason I suspect that it will pass muster with the Legislature.” Id.

Opposition

CAJ “does not believe proposed Section 912(f) should be added to the
Evidence Code.” Exhibit p. 17. To the extent that the proposal reflects existing,
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law, CAJ says it is unnecessary. Id. For instance, CAJ explains, some existing
statutes already authorize selective disclosure, such as the ones cited in the
proposed Comment. According to CAJ, these statutes “provide protection
without the need for proposed Section 912(f).” Id. Further, “[a]dditional statutes
could also be enacted in the future, if deemed appropriate, and provide
necessary protection, independent of proposed Section 912(f).”

To the extent that the selective disclosure proposal “would modify existing
law, CAJ believes additional consideration is warranted, pending further
development of the law in this area.” Id. CAJ explains that although it “generally
supports statutory amendments that clarify or eliminate a conflict in the law,
sometimes a conflict exists for a reason.” Id. at 17-18. In CAJ’s view, the area of
selective disclosure requires further development and examination by the courts,
or, at a minimum, more comprehensive research regarding how the issue is
handled in other states and in the federal courts, before adopting any one
approach.” Id. at 18. CAJ points out that “the area is undergoing change,” and
specifically refers to proposed amendments of certain federal provisions
governing civil discovery. Id. Thus, CAJ concludes that “adopting any one rule at
this time would be premature.” Id.

CAJ further comments that proposed Section 912(e) “is too rigid and narrow
— by limiting the protection to that which may be provided by other statutes —
and not sufficiently protective of a parties’ interest in maintaining the
confidentiality of privileged communications in a variety of circumstances where
‘selective disclosure’ could arise.” Id. For example, CAJ points out that the
provision would not “allow a claim of privilege to be preserved by rule,
regulation, or court order.” Id. CAJ also urges that if the Commission pursues
Section 912(e), “as a minimum, the language should be modified to parallel CAJ’s
suggested changes to proposed Section 912(e)....” Id.

Like CAJ, the Litigation Section opposes the selective disclosure proposal. Its
reasoning is similar to that of CAJ, focusing on the “volatile climate” of this area
of the law. Exhibit p. 29. The Litigation Section explains:

New legislation and a renewed focus on corporate internal
investigations ... have, at least in the corporate world, changed the
climate in which the selective disclosure doctrine operates. Since
the collapse of Enron, WorldCom, and Global Crossing, and the
enactment of new corporate laws like Sarbanes-Oxley, corporate
counsel is regularly being asked to conduct internal investigations.
Frequently, parts or all of the investigation involves privileged
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communications. Thereafter, government agencies have recently
required as a condition of cooperation that defendants waive the
privilege and produce internal investigations. These agencies
possess wide discretion in deciding what charges to bring, putting
coercive pressure on defendants to waive the privilege in order to
gain favorable treatment. Such circumstances arise when two
parties (e.g. the corporation and an executive) may also seek to
assert the privilege but each party has very different interests.
Corporate governance disputes are not the only circumstance in
which this issue is arising. In certain class actions, regulator action
or other mass settlements, litigants, government regulators, or
courts have placed pressure on parties to waive the privilege in
connection with a settlement in order [to] obtain agreement or the
court’s approval. Further, criminal defense attorneys have reported
efforts by prosecutors to force a plea bargaining defendant to waive
the privilege in connection with their search for evidence on a co-
conspirator or co-defendant. Many of these issues have not faced
court challenge. None have been reviewed by the California
Supreme Court.

Id.
Given these circumstances, the Litigation Section believes that legislative

action is unwarranted and it is “more appropriate for the courts to weigh the
competing interests on a case-by-case basis.” Id. In that group’s experience,
courts are “well equipped to obtain all the necessary facts and to weigh and
balance the competing policy concerns presented by evidentiary questions.” Id. at
30. Thus, the Litigation Section concludes that “[t]he issue does not appear to be
ripe for legislation.” Id.

Analysis

CAJ and the Litigation Section are correct that selective disclosure is a hot
topic in the courts and elsewhere. Although the concept of proposed Section
912(f) still strikes us as basically sound, it may be a good idea to monitor

developments in this area for awhile before proceeding with legislation.

It should not be forgotten, however, that the proper role of the courts is to
interpret the law. This constrains their ability to weigh competing policy interests
and choose the best policy. Even if legislation is premature now, it may be
necessary before too long.

If the Commission is inclined to go forward with Section 912(f), it should
accept CAJ’s drafting suggestion and also revise the provision to encompass a
regulation or court rule. That could be achieved as follows:
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912. ... (f) Except as otherwise provided by statute, court rule, or
regulation, disclosure to one person on one occasion under the
circumstances specified in pursuant to subdivision (a) waives the
privilege as to all persons and all occasions.

As with the partial disclosure proposal, it would be difficult to go forward
with the selective intent proposal if the Commission decides not to pursue the
subjective intent proposal or another proposal to clarify the applicable standard
for waiver. It seems inadvisable to proceed with it under those circumstances.

Failure to Timely Object to a Question in a Written Deposition (Proposed
Amendment of Code of Civil Procedure Section 2028)

The draft recommendation proposes to amend the provision governing a
deposition by written questions (Code Civ. Proc. § 2028) to permit a court to
grant relief from waiver of an objection in specified circumstances, as is already
permitted for other forms of written discovery. CAJ supports that amendment:

Revising Section 2028(d)(2) to conform to the provisions
governing other written discovery seems sensible. For example, if a
party’s counsel is on vacation and therefore fails to object in writing
to a written deposition question, that privilege is forever waived,
but the failure to object in the same circumstance to an
interrogatory or request for production may be cured. CAJ
therefore supports the proposed amendment.

Exhibit p. 19. None of the other comments take a position on it.
The proposed amendment needs to be adjusted to reflect the enactment of the

Commission’s bill reorganizing the discovery provisions. With that adjustment,

the Commission should proceed with the amendment. If the Commission
decides not to go forward with the other reforms in the draft recommendation, it
could turn this amendment into a separate, narrow recommendation, and
perhaps combine it in a bill with one or more of the Commission’s other
discovery-related proposals.

Other Issues

Marvell is concerned that the discussion at pages 18-19 of the draft
recommendation “will serve only to unjustly impugn the integrity of Marvell
and its officers and employees, without advancing the Draft Recommendation’s
important efforts to reform Evidence Code § 912.” Exhibit p. 6. In particular,
Marvell points out that the Jasmine court of appeal expressly held that “[n]othing
herein shall be construed as a finding that a crime or fraud occurred in this case;
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rather, we narrowly rule on the issue of a prima facie case of the crime-fraud
exception to the attorney-client privilege.” 12 Cal. Rptr. 3d at 132 n.7. If the
Commission decides to go forward with the subjective intent proposal, we will

present new language on this point for the Commission for review.

NEXT STEP

Once the Commission resolves whether and how to proceed on the various
aspects of its proposal, we will implement those decisions as appropriate. Even if
the Commission decides to pursue the proposal essentially as is, it will be
necessary to prepare a new draft that reflects the granting of review in Jasmine,
the reorganization of civil discovery act, and possibly also the amendment of
Section 912 that is now pending before the Governor.

Respectfully submitted,

Barbara Gaal
Staff Counsel
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party may claim that there is no evidence of subjective intent to disclose.  Without effective 
means of discovering the answer to this question, it is not clear that the party advocating a waiver 
could meet his burden.  Clearly, these circumstances would be unusual and generally, the harm 
resulting from disclosure will be enough to prevent such behavior, but this is not assured.  The 
Committee also recognizes that this hypothetical assumes the worst on behalf of some of our 
colleagues.  Nonetheless, it is these rare circumstances that are most likely to result in the 
greatest unfairness. 

Separately, the Commission’s proposal deletes the existing language “consent to 
disclosure” and replaces it with “intent to permit disclosure.”  Even if the Commission believes it 
appropriate to recommend explicit adoption of a subjective intent standard, it is likely unwise 
and unnecessary to change this language.  Cases prior to Jasmine Networks have interpreted 
“consent” in a manner that approaches (and may be equivalent to) subjective intent.  However, if 
this language is revised, it will be unclear whether and to what degree these decisions still apply.  
There is no reason to unsettle the law in this area, which action would only increase the amount 
of litigation and the need for the Courts of Appeal to address the issue. 

Finally, the California Supreme Court has granted review in Jasmine Networks.  The end 
result of the Court’s review is not know and should not be predicted.  However, whatever the 
result, it is likely to generate changes to the legal landscape that should be incorporated into any 
legislative proposal.  Accordingly, the Committee suggests that any proposal is premature prior 
to a decision from the California Supreme Court.   

If the Commission chooses to proceed with a proposal regardless of these concerns, the 
Litigation Section would commit to provide assistance to the Commission in an effort to craft a 
proposal or procedure that might avoid some of the problems presented in this section.  The 
Executive Committee and the Administration of Justice Committee is aware of local rules and 
federal rules that may provide suitable alternatives.  However, all of the foregoing is likely to be 
brought into greater focus after a decision by the California Supreme Court. 

III. PARTIAL DISCLOSURE  

The Commission proposes new legislation to adopt a specific statutory standard for 
when partial disclosure of a privilege communication compels the production of additional parts 
of the communication or other communications. 

A. The Commission’s Recommendation 

The Commission recommends adding a new subdivision stating that “[i]f the holder of a 
privilege makes or consents to disclosure of a significant part of a confidential communication 
under the circumstances specified in subdivision (a), the court may order disclosure of another 
part of the communication or a related communication, but only to the extent necessary to 
prevent unfairness from partial disclosure.”   
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This proposal is meant to codify the existing case law that established that partial 
disclosure may confer an unfair tactical advantage, as when a privilege holder discloses 
favorable portions of a privileged document, but withholds unfavorable portions.  In such 
situations, courts may require additional disclosure in the interest of fairness, even though the 
holder did not intend to permit such additional disclosure.  See People v. Worthington, 38 Cal. 
App. 3d 359 (1974); Kerns Constr. Co. v. Super. Ct., 266 Cal. App. 2d 405 (1968). 

B. The Committee’s Opposition 

Codification of the courts inherent power to force additional production based on a partial 
waiver is unnecessary.  Courts have this inherent power today.  The Commission argues that 
codifying the existing rule may help prevent confusion in determining whether a privilege has 
been waived and could forestall numerous disputes, saving both litigant and judicial resources.  
The Commission’s argument is unpersuasive, however, because it is unclear that such confusion 
exists.  If there is serious confusion as to whether courts possessed the power to order the 
production of the undisclosed portions or additional documents, then legislation may be 
appropriate.  But, where, as here, it is clear that the courts retain the discretion to act as fairness 
demands, the new legislation is superfluous. 

Moreover, the manner and degree to which partial disclosure should result in the 
production of additional privileged material is a uniquely fact-specific enterprise.  Each case or 
set of similar circumstances must be determined on its own merits.  Courts are an adequate venue 
to determine what standards should apply and what results should be reached in the individual 
case.  Those factors may or may not be properly encompassed by the use of the words “to 
prevent unfairness” as proposed by the Commission.  Nor is it clear that this formulation is 
equivalent to the “in the interest of fairness” language adopted by People v. Washington.  The 
courts both have more experience and expertise than the legislature with this specific issue and 
thus are better able to weigh and resolve competing interests.  For both of these reasons, the 
Administration of Justice Committee opposes the recommendation of the Commission and 
recommends that no proposal be made.   

IV. SELECTIVE DISCLOSURE 

The Commission has also made a proposal to codify a provision that make disclosure to 
one party equivalent to a disclosure as to all parties, effectively eliminating the possibility for a 
“selective disclosure.” 

A. The Commission’s Proposal 

“Selective” disclosure refers to the circumstances in which the holder discloses a 
privilege communication in one context while he seeks to preclude disclosure in another context.  
California law is unsettled as to whether selective disclosure constitutes a waiver of the 
applicable privilege.  Compare San Diego Trolley, Inc. v. Super. Ct., 87 Cal. App. 4th 1083, 
1093 (2001) (refusing to waive the privilege in a personal injury case where the plaintiff had 
disclosed confidential psychotherapist-patient communications in a prior worker’s compensation 
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action) with Feldman v. Allstate Ins. Co., 322 F.3d 660, 668 (9th Cir. 2003) (interpreting 
California law and waiving the marital communications privilege at trial where the litigant 
voluntarily disclosed confidential marital communications at a deposition) and McKesson 
HBOC, Inc. v. Super. Ct., 115 Cal. App. 4th 1229, 1240-41 (2004) (declining to adopt the 
selective waiver theory, holding that a litigant waived the privilege by disclosing the confidential 
communication to the government in a prior proceeding).   

The Commission suggests that a new general rule be established.  If a privilege holder 
voluntarily and intentionally makes or authorizes a disclosure of privileged information to one 
person, the holder could not continue to assert the privilege as to other persons.  Likewise, the 
new provision would make clear that if a privilege holder voluntarily and intentionally makes or 
authorizes a disclosure on one occasion (e.g., at a deposition), the holder could not continue to 
assert the privilege on another occasion (e.g., at trial).  The general rule would, however, be 
overridden by any statute authorizing selective disclosure, without waiver of the applicable 
privilege, in a specific context.   

The Commission claims that its proposal strikes the right balance between protecting the 
confidential relationships and encouraging access to information at trial by ensuring that 
selective disclosure is permitted only in contexts where the legislature has weighed the 
competing policy considerations.  New legislation and a renewed focus on corporate internal 
investigations, however, have, at least in the corporate world, changed the climate in which the 
selective disclosure doctrine operates.  Since the collapse of Enron, WorldCom, and Global 
Crossing, and the enactment of new corporate laws like Sarbanes-Oxley, corporate counsel is 
regularly being asked to conduct internal investigations.  Frequently, parts or all of the 
investigation involves privileged communications.  Thereafter, government agencies have 
recently required as a condition of cooperation that defendants waive the privilege and produce 
internal investigations.  These agencies possess wide discretion in deciding what charges to 
bring, putting coercive pressure on defendants to waive the privilege in order to gain favorable 
treatment.  Such circumstances arise when two parties (e.g. the corporation and an executive) 
may also seek to assert the privilege but each party has very different interests.  Corporate 
governance disputes are not the only circumstance in which this issue is arising.  In certain class 
actions, regulator action or other mass settlements, litigants, government regulators, or courts 
have placed pressure on parties to waive the privilege in connection with a settlement in order 
obtain agreement or the court’s approval.  Further, criminal defense attorneys have reported 
efforts by prosecutors to force a plea bargaining defendant to waive the privilege in connection 
with their search for evidence on a co-conspirator or co-defendant.  Many of these issues have 
not faced court challenge.  None have been reviewed by the California Supreme Court. 

B. The Committee’s Opposition. 

Given such a volatile climate, the Litigation Section believes that legislative action is 
inappropriate.  It is more appropriate for the courts to weigh the competing interests on a case-
by-case basis.  Serious policy concerns are at stake -- both within the evidence code and code of 
civil procedure and in each substantive area that is affected.  There may or may not be a 
justification for selective disclosure in each or any of these instances.  However, each deserves 
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careful consideration in the context of a specific case or controversy that crystallizes the issues 
that are at stake.  The current split of opinion may be a natural part of the process to reach a 
consensus or to carve out limited circumstances in which selective disclosure may be allowed.  
Courts have had difficult reaching a per se rule.  This difficulty in reaching a per se rule has 
caused some courts to adopt an explicit case-by-case approach.  Deference to these judgments by 
the legislature is warranted at this time.  Which approach is most appropriate is better left to the 
courts, especially given the almost coercive pressure placed on many defendants to waive the 
privilege.   

We do not believe that the inability of the courts to reach a per se rule in this area reflects 
any institutional judicial failing that requires a legislative remedy.  Determining when the 
privilege has been waived is a purely evidentiary matter.  Courts are well equipped to obtain all 
the necessary facts and to weigh and balance the competing policy concerns presented by 
evidentiary questions.  In fact, one could argue that the courts are uniquely qualified to do just 
that.   

In sum, legislative action is inappropriate at this time.  This is an evolving area of the 
law, in which numerous competing legal and policy concerns are at stake.  The issue does not 
appear to be ripe for legislation.  Nor does it appear that legislative intervention is necessary.  
Rather, the courts appear capable of weighing the competing concerns on a case-by-case basis.  
Perhaps legislation will be appropriate some time in the future, after the courts have had more 
time to clearly define the issues involved.   

V. CONCLUSION 

For the foregoing reasons, the Administration of Justice Committee of the Litigation 
Section of the California State Bar respectfully requests that the Commission table or amend its 
draft recommendations for changes to California Evidence Code 912. 

Respectfully Submitted:  

/s/ Erik J. Olson  

Erik Olson 
Co-Chair, Administration of Justice Committee 
Litigation Section 
State Bar of California  

Partner 
Morrison & Foerster LLP 
755 Page Mill Road 
Palo Alto, CA 94304-1018 
(650) 813-5825 
(650) 494-0792 (facsimile) 



COMMENTS OF PROF. SLOMANSON

From: slomansonb@att.net
To: Nathaniel Sterling <sterling@clrc.ca.gov>
Subject: EVIDENCE PRIVILEGE DISCLOSURE WAIVER
Date: Tue, 27 Jul 2004

Hi, Nat:

This is CLRC’s “Man in Kosovo,” writing as I recall doing last year on some draft for
which you sought input. This time, it’s re the staff draft on Waiver of Privilege by
Disclosure (June 2004).

Intentional disclosure to one person on one occasion (Sec. 912) is ok, but I’m not
completely convinced of the rationale for unrelated litigation. It’s great to have a
brightline rule, and for that reason I suspect that it will pass muster with the Legislature. I
am delighted to see the Jasmine case included in your analysis. Although it could have
rested on crime-fraud grounds, as your draft points out, it’s not hard to predict that future
courts may read it to explore new and unintended legislative interstices.

My only real comment about this draft, which unfortunately may not be very helpful in
looking for draft gaps, is that I wish that Law Review writing were (speaking of
evidence) this “clear & convincing.” Beautifully done IMHO.

Regards,

Bill


