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Attached to this supplemental memorandum are comments of Patrick L.
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If the HOA and the lot owner cannot agree on the proper resolution of legal issues
after such issues have been fully vetted, there needs to be provision for alternative
dispute resolution with the help of some legally competent, independent, and
mutually agreed upon third party (or parties). An example of a procedure for
resolving disputes would be to require mediation, followed by arbitration if the
mediation is not successful. Such arbitration would be non-binding unless the
parties mutually agree that it will be binding. Requiring such procedures should
tend to promote fair and correct resolution at an earlier stage.

(The requirements of California Civil Code Section 1354, recognized in CC&R
Section 13.08, requiring a Request for [Alternative Dispute| Resolution [which may
be refused by the HOA| prior to bringing a civil action, apply after the damage
resulting from the lack of established procedures intended to assure lot owners “due
process” has already occurred, and do not do anything to promote or assure due
process in the decision-making process practiced and controlled by the HOA and its
committees and hired administrators in the course of considering and deciding
issues involving the legal rights of lot owners in the use of their property.)

Most importantly, in dealing with lot owners in matters affecting their property
rights, the HOA and the Board of Directors, committees, and hired administrators
should be concerned with achieving fair and legally correct results, fully
recognizing and acknowledging the property rights of lot owners, not with indulging
private agendas, prejudices, or preferences in the exercise of their arbitrary power
and responsibility under the self-righteous guise of “enforcing the CC&Rs.”

Each candidate for the Board of Directors should be asked to recognize the need for
effective corrective measures to provide procedural and substantive due process in
disputes with resident lot owners, and to agree to insist that appropriate and legally
adequate procedures be developed, adopted, and followed by the Board of Directors,
its committees, and hired administrators. A candidate who is not serious about this
most basic and important issue may claim that it is enough to rely on the fairness
and competence of the individuals involved, but the workings of the present system
(as noted in the preceding paragraphs) have demonstrated the fallacy of any such
argument or assumptions. Similarly, such a reluctant candidate may claim that the
situation can be remedied only by amending the CC&Rs or by adopting new
Operating Rules pursuant to the requirements of newly enacted (effective January
1, 2004) Assembly Bill No. 512, knowing that as a practical matter the legally
required procedures for taking any such action(s) would significantly delay the
achieving of the needed policies and procedures. The answer, to meet the immediate
need for fairness in the decision-making process, without any amendment to the
CC&Rs, and pending the formal adoption of appropriate Operating Rules, is that
there appears to be no reason that policies and procedures can’t be presently
developed, adopted, and implemented to accomplish the desired objectives. This all
should be done as soon as possible, with the aid of competent attorneys, perhaps
utilizing the services of experienced attorneys within the community who would be
willing to assist the Board of Directors in this most important endeavor.
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