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Study H-851 June 4, 2003

First Supplement to Memorandum 2003-18

Alternative Dispute Resolution Under CID Law
(Comments on Tentative Recommendation)

We have received a letter from Sandra M. Bonato, chair of the Legislative
Committee of the Executive Council of Homeowners. The letter is attached.

The letter is primarily concerned with the tentative recommendation on
Alternative Dispute Resolution in Common Interest Developments, but it briefly
addresses AB 512 (Bates), which is discussed in Memorandum 2003-23.

COMMENTS ON ADR PROPOSALS

ECHO has a number of criticisms of the proposed law.

(1) Extension of prevailing party attorney’s fees to actions enforcing the
Davis-Stirling Common Interest Development, the Nonprofit Mutual
Benefit Corporation Law, and the governing documents of the association
(other than its declaration). See proposed Sections 1369.510(b),
1369.580. Existing Section 1354(d) already provides for prevailing
party attorneys’ fees for enforcement of the association’s recorded
declaration. ECHO finds the proposed extension “extraordinary”
and urges that it be studied more closely before being adopted as
part of the Commission’s recommendation.

(2) Owner enforcement of operating rules. The proposed law would
amend Section 1354(a) to authorize member enforcement of the
association’s governing documents, beyond existing authority to
enforce the recorded declaration. ECHO’s first impression is that
this would be “wildly inappropriate.” ECHO urges that the change
be studied more closely before being adopted as part of the
Commission’s recommendation.

(3) Neighbor-to-neighbor disputes. ECHO agrees with the other
commentators that boards should not be required to mediate
disputes between neighbors.

(4) Authority of board representative. The proposed default meet and
confer dispute resolution procedure would require that the board
appoint a representative to participate in dispute resolution on its
behalf. See proposed Section 1363.840(b)(3). An agreement
resulting from the process, “that is not in conflict with law or the
governing documents of the common interest development or
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association” would be binding on the parties and judicially
enforceable. Proposed Section 1363.840(b)(5). ECHO believes it is
“dangerously unschooled for the Commission to believe that
vesting the authority to resolve all disputes in a community
association in a single person would not seriously endanger both
the corporation and the property rights of every owner in the
development.”

Despite those specific concerns, ECHO is interested in the notion of providing
“an active internal dispute resolution mechanism for community associations”
and feels that the procedure provided in the proposed law has some merit. Given
ECHO’s position in favor of mandatory procedures, it is not clear whether ECHO
would prefer that the default meet and confer procedure be converted to a
mandatory procedure.

ECHO also urges that the Commission review how the proposed ADR
procedures would coordinate with other decisionmaking procedures in existing
law and in AB 512.

The staff feels that ECHO’s concerns should be analyzed further and
recommends that those issues be considered again by the Commission before it
adopts a final recommendation in this area.

OPPOSITION TO AB 512

It appears that ECHO has rejected the compromise “statutory default
procedure, with affirmative opt-out” approach described in Memorandum 2003-
23 at pages 6-12. ECHO states that it cannot support the bill and believes that it
should be withdrawn. This is the first official response the staff has received from
ECHO in response to the “discussion draft” attached to Memorandum 2003-23.
ECHO’s position should be taken into account in discussing the fate of AB 512.

Respectfully submitted,

Brian Hebert
Assistant Executive Secretary
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