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C ALIF O R N IA LAW  R EV IS IO N  C O M M IS S IO N  S TAF F  M EM O R AN DUM

Study J-1321 December 3, 2002

Memorandum 2002-61

Jurisdictional Limits of Small Claims Cases and Limited Civil Cases
(Draft of Tentative Recommendation)

Attached is a draft of a tentative recommendation on Jurisdictional Limits of

Small Claims Cases and Limited Civil Cases, which would implement decisions
made at the November meeting. The Commission needs to review the draft and
determine whether to approve it as a tentative recommendation to be circulated
for comment, as is or with revisions. Our goal is to finalize a proposal in time to
have it introduced in the Legislature in early 2004. It will be difficult to achieve
this goal if the Commission does not approve a tentative recommendation until
its March meeting, particularly because the objective is a joint recommendation
with the Judicial Council and we must allow some time for reconciliation of
differing positions if necessary.

Staff Notes in the draft draw attention to various points. We plan to discuss
only matters discussed in this memorandum and the issues in the draft that are
marked with checkmarks (√√). If you would like to cover another point, please
raise it at the meeting.

The staff has not conducted as much research as it would like on the
constitutionality of increasing the small claims limit and on the proposed new
provision restricting the availability of attorney’s fees in an action on a consumer
contract. We will do further work on these points as time permits.

On November 20, 2002, the Judicial Council Three Track Study Working
Group held an all day meeting, in which the group considered the progress of its
three subgroups (small claims procedures, in-between cases ($5,000-$50,000), and
temporary judges) and the decisions reached by the Commission at its November
meeting. Commission staff participated in this meeting and tried to explain the
Commission’s process and its position on the issues.

The remainder of this memorandum (1) reports the decisions made by the
Three Track Study Working Group and (2) discusses comments made by
Professor William Slomanson (Thomas Jefferson School of Law).
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DECISIONS OF THE THREE TRACK STUDY WORKING GROUP

At its November 20 meeting, the Three Track Study Working Group made the
following decisions:

• The jurisdictional limit for a limited civil case should be increased
to $50,000.

• The jurisdictional limit for small claims cases should be increased
to $7,500. Two existing restrictions should be eliminated: (1) the
$2,500 and $4,000 limits on small claims actions against guarantors
(Code Civ. Proc. § 116.220(c)) and (2) the two claims per year limit
on small claims actions over $2,500 (Code Civ. Proc. § 116.231).

• The subgroup on small claims should work with the Small Claims
Subcommittee of the Civil and Small Claims Advisory Committee
in exploring possible means of strengthening the small claims
advisory service, such as implementing statewide standards, a
certification program, and seeking greater resources through grant
funding or legislation.

• The subgroup on small claims should discuss the following
concepts, which the Commission rejected at its November meeting:
providing a free interpreter in a small claims case, permitting
attorney representation in specified small claims cases, permitting
a jury trial on appeal in specified small claims cases, permitting the
plaintiff to appeal in specified small claims cases, permitting the
defendant in a small claims case to opt out, and permitting an
assignee to sue in small claims court under certain circumstances.

• In cooperation with various other Judicial Council groups, the
subgroup on in-between cases should continue to explore the ideas
that it has been developing, which relate to use of prepared
testimony in a limited civil case (Code Civ. Proc. § 98), differential
treatment of different types of cases (tort, collection, and non-
collection contract), new forms, mandatory exchange of
information, simplified rules of evidence for a non-jury case,
improving access to mediation (perhaps by giving MCLE credit for
pro bono mediation), and limited scope representation by
attorneys.

• The subgroup on temporary judges should continue efforts to
establish a separate task force on the topic.

• The working group did not take a position on the Commission’s
proposed restriction on the availability of attorney’s fees in actions
on consumer contracts. The group would like to analyze that
proposal further before deciding its position.

• Further analysis should be done on the Commission’s proposal to
increase funding for the small claims advisory service by charging
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a higher filing fee for a small claims case over $5,000 than for a
small claims case for $5,000 or less. The possibility of increasing
funding for county law libraries should be explored.

In considering the attached draft, the Commission should keep these decisions in
mind and remember that the ultimate goal of this study is a joint
recommendation with the Judicial Council.

COMMENTS OF PROFESSOR SLOMANSON

By email, Professor Slomanson has submitted comments on the possibility of
conducting a pilot project on increasing the jurisdictional limit for small claims
cases. He contrasts the go-slow pilot approach advocated by Policy Studies, Inc.,
which would involve testing both a $7,500 limit and a $10,000 limit, with the
“jump in no pilot” approach advocated by retired Judge Roderic Duncan. Prof.
Slomanson advocates a third alternative: a comparatively brief pilot project using
a $10,000 limit in more than one county.

Prof. Slomanson explains:

First, Judge Duncan is quite right about the potential pilot
programs not telling us anything we do not already know — if one
focuses on the need for an upward adjustment. Second, as the PSI
study articulates it: “statewide changes … are likely to have very
different effects in different counties around the state.” Third, we
will not know what those effects [are] unless you decide to do a
pilot which uses the same dollar amount to assess the different
effects in different counties.

Email from W. Slomanson to B. Gaal (Nov. 11, 2002) (emphasis in original). If the
state and the Commission had unlimited resources, Prof. Slomanson would opt
for PSI’s intensive pilot project approach. Because that is not the case, however,
he believes that a short pilot project testing only one amount is the best option.

Prof. Slomanson also suggests that the Commission give further attention to
the question of whether increasing the small claims limit would violate the
constitutional right to a jury trial. In addition, he points out a distinction between
federal and state practices: In state court, the litigants have to pay jury fees,
whereas in federal court the litigants do not have to pay such fees. Prof.
Slomanson explains that this might lead to forum-shopping in cases arising
under federal law, for which there is no minimum amount in controversy



– 4 –

requirement to sue in federal court. The staff is considering whether this has any
implications for the reforms proposed by the Commission.

Respectfully submitted,

Barbara Gaal
Staff Counsel
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would make the $25,000-$50,000 cases harder to settle, as the award cap would
reduce the incentive on the part of defendants and insurance companies to
settle.”184

PSI further found that about 64% of the attorneys who responded to the web-
based survey “support some increase in the limited civil jurisdictional limit, with
the majority favoring a limit of $50,000.”185 The level of support for increasing the
limit to that level was “fairly consistent across the state, regardless of region or
size of county.”186

PSI’s interviews yielded the same result. As PSI explains, there was “consistent
support among judges and attorneys whom we interviewed for raising the limits at
least to $50,000 in limited civil.”187 For a number of reasons, the judges and
attorneys that PSI interviewed “generally did not support” raising the limit to more
than $50,000.188

Limits on discovery

PSI’s web-based survey asked attorneys to rate specific aspects of economic
litigation procedures, such as the limits on discovery, the statement of evidence
and witnesses, the special pleading rules, the case questionnaire, and the use of
prepared testimony. The opinions on the discovery limits showed the greatest
divergence of opinion.189 Although 54% of the attorneys said that the limit on
depositions had a positive effect, 31% said that the limit was detrimental.190

Similarly, 61% said that the other discovery limits had a positive effect, but 27%
said that those limits were detrimental.191

The attorney interviews indicated that an important issue with regard to the
quality of justice in limited civil cases is “the ability to obtain the information
necessary to analyze a case for settlement and to prove a case at trial.”192

According to PSI, if the monetary limit for economic litigation procedures is
raised, “there may be cases falling into the limited civil jurisdiction that require
additional discovery above the present statutory limits.”193

Statement of evidence and witnesses

PSI’s web-based survey found very strong support for the statement of evidence
and witnesses. Fully 63% of the attorneys said that the statement of evidence and

184. Id.

185. Id.

186. Id.

187. Id. at 57.

188. Id. at 58.

189. Id. at 39.

190. Id.

191. Id.

192. Id. at 46.

193. Id.
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witnesses had a positive effect, 16% said it had no effect, and only 6% said that it
had a negative effect.194 Many attorneys said that the statement of evidence and
witnesses should be authorized in unlimited civil cases, as well as in limited civil
cases.195

PSI summed up the situation by stating that the statement of evidence and
witnesses is an “important tool for lawyers in controlling the trial in limited civil
cases.”196 “In essence it is used as an elimination tool, similarly to the way
interrogatories are typically used, in that failure to disclose a witness or item of
evidence by a party precludes that party from presenting the evidence at trial.”197

Other simplified procedures

PSI further found that 61% of the attorneys responding to the web-based survey
gave a positive rating to the use of simplified pleadings in limited civil cases.198

Almost a majority of the attorneys gave a positive rating to the use of testimony by
affidavit and the lack of special demurrers.199

The case questionnaire was not as well-received. It was only rated positively by
45% of the attorneys. Another 30% said that it had no effect, while 8% rated it
negatively.200

PSI’s Recommendation

Based on its findings, PSI recommends that California test raising the limit for
economic litigation procedures to $50,000. “This could be done statewide or as a
pilot project in a few counties.”201 PSI prefers the latter approach.202

To address the concerns regarding the discovery limits, PSI further proposes
conducting a pilot project in which higher discovery limits are used for larger
limited civil cases.203 In the alternative, PSI proposes that a “reasonable safety
valve” be provided to allow for extra discovery in cases that require it.204

194. Id. at 40, 47-48.

195. Id. at 48.

196. Id. at 47.

197. Id.

198. Id. at 40.

199. Id.

200. Id.

201. Id. at 57.

202. Id. at 61-62.

203. Id. at 47. For example, a party in a case for more than $25,000 could be permitted to take two
depositions as to each adverse party, instead of only one. Id. at 58.

204. Id. at 47. PSI also suggests the possibility of allowing a party to “move a case more easily to
unlimited civil at any time during the period of ongoing discovery when it appears that the value of the case
could exceed the limited civil limit.” This idea may sound appealing, but in fact reclassifying a case from
limited civil to unlimited civil is already a simple process: The party only needs to amend the complaint to
seek increased damages and pay a $125 reclassification fee. Sections 403.020, 403.060. A motion for
reclassification is not necessary; a motion for leave to amend the complaint is required only if the complaint
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Due to the difficulties in obtaining counsel for cases in the $5,000-$15,000
range, PSI also recommends that a pilot project test a new process (essentially a
fourth procedural track) as a voluntary alternative to the present small claims and
limited civil processes. This new process would apply to cases with an amount in
controversy under $15,000 (except unlawful detainer cases), and would be subject
to an award cap of $15,000.205 PSI proposes that this new procedural track have
the following features:

• Simplified notice pleading as in small claims cases.
• An answer required of the defendant.
• A statement of evidence and witnesses on the request of either party, as under

economic litigation procedures.
• No additional discovery permitted.
• Simplified trial procedure as in small claims courts.
• Attorneys permitted at trial.
• All trials before a judge or commissioner.
• No jury trials.
• Appeal on the record.
• Possibly also immunity from liability for malpractice based on failure to

remove a case from the process.206

Commission Recommendation

The Commission concurs in PSI’s recommendation that the jurisdictional limit
for a limited civil case be increased to $50,000.207 As PSI explains, such an
increase is necessary because

the original reason for limiting discovery in cases under $25,000, that the cost of
litigation in those cases would make attorney representation uneconomical, both
in hourly fee cases and contingent fee cases, now applies equally to cases under
$50,000. Without limits on discovery in hourly fee cases, it would be hard today
to bring a case to trial for under $50,000, including attorney fees and costs. In
contingent fee cases, the time spent by the attorney on the case could easily
exceed the fee, making it uneconomical for the attorney to take and risk the
possibility of no recovery (and thus no fee).208

The jurisdictional limit should also be raised to account for inflation.209

has already been amended or a response has already been filed. Section 427. Motions to amend are
routinely granted and amendments are frequently permitted by stipulation, so it is questionable whether
anything really needs to be done to ease the reclassification process.

205. PSI Report, supra note 34, at 59.

206. Id. at 59-60.

207. The Commission is aware of only one previous bill to extend economic litigation procedures to cases
seeking over $25,000. See AB 3381 (Baugh) (1995-96 Reg. Sess.) (proposing to raise the municipal court
jurisdictional limit to $50,000).

208. Id. at 58.

209. The impact of inflation depends on whether one looks to the $25,000 limit used in the economic
litigation pilot projects that began in 1978 (equivalent to approximately $70,000 in 2001, according to the
Inflation Calculator at <http://www.westegg.com/inflation>), the $15,000 limit that applied when economic
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Given the strong and broad support for increasing the jurisdictional limit to
$50,000, the Commission does not consider it necessary to conduct a pilot project
on this matter. Nor does the Commission see a need to modify the economic
litigation procedures in any respect in conjunction with the jurisdictional
increase.210 Those procedures were carefully crafted at the time when they were
extended statewide. A mechanism for obtaining extra discovery in a case subject
to economic litigation procedures already exists.211 If that mechanism proves
inadequate once the jurisdictional limit is increased, adjustments can be made at
that time, when the nature of the problem (if any) is more clear.

The Commission also recommends against experimenting with a fourth
procedural track for cases seeking $5,000-$15,000. California’s civil justice
system is already complex. Adding a fourth procedural track might create more
problems than it would solve, such as new reclassification issues, new
computerization and filing complications, and new needs for training attorneys and
pro per litigants. The Legislature should stick with the current three track system,
modified as previously discussed to increase the jurisdictional limits for small
claims cases and limited civil cases, improve funding for the small claims advisor
program, and restrict the availability of attorney’s fees in actions on a consumer
contract.

These reforms would help to ensure that the justice system is accessible to
persons with claims for relatively small amounts, and that the quality of justice in
these situations is high. To effectively achieve these goals, however, it is critical
that all concerned — counsel, judges, court administrators, and others — treat
such cases with the same level of respect as other civil cases in the system. The
parties and the public would be best served under these circumstances.

litigation procedures were extended statewide in 1983 (equivalent to approximately $26,500 in 2001), or
the $25,000 limit established in 1986, the last time that the limit was raised (equivalent to approximately
$39,500 in 2001).

210. The Commission recognizes the importance of continuing efforts to improve those procedures, but
would not link the proposed jurisdictional increase to any reform along those lines.

211. Section 95; see text accompanying note 170 supra.
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PR OPOSE D L E GISL AT ION

☞  Staff Note. The following draft would implement the Commission’s proposed reforms1
relating to the jurisdictional limits for small claims cases and limited civil cases. It also includes a2
few conforming revisions (Code Civ. Proc. §§ 86, 86.1, 1710.20; Food & Agric. Code §§ 7581,3
12647, 27601, 52514, 53564). We have not yet done a comprehensive search for provisions that4
need to be conformed. Further conforming revisions will be added later.5

Code Civ. Proc. § 85 (amended). Limited civil cases6

SEC. ____. Section 85 of the Code of Civil Procedure is amended to read:7

85. An action or special proceeding shall be treated as a limited civil case if all8

of the following conditions are satisfied, and, notwithstanding any statute that9

classifies an action or special proceeding as a limited civil case, an action or10

special proceeding shall not be treated as a limited civil case unless all of the11

following conditions are satisfied:12

(a) The amount in controversy does not exceed twenty-five thousand dollars13

($25,000) fifty thousand dollars ($50,000). As used in this section, “amount in14

controversy” means the amount of the demand, or the recovery sought, or the15

value of the property, or the amount of the lien, that is in controversy in the action,16

exclusive of attorneys’ fees, interest, and costs.17

(b) The relief sought is a type that may be granted in a limited civil case.18

(c) The relief sought, whether in the complaint, a cross-complaint, or otherwise,19

is exclusively of a type described in one or more statutes that classify an action or20

special proceeding as a limited civil case or that provide that an action or special21

proceeding is within the original jurisdiction of the municipal court, including, but22

not limited to, the following provisions:23

(1) Section 798.61 of the Civil Code.24

(2) Section 1719 of the Civil Code.25

(3) Section 3342.5 of the Civil Code.26

(4) Section 86.27

(5) Section 86.1.28

(6) Section 1710.20.29

(7) Section 7581 of the Food and Agricultural Code.30

(8) Section 12647 of the Food and Agricultural Code.31

(9) Section 27601 of the Food and Agricultural Code.32

(10) Section 31503 of the Food and Agricultural Code.33

(11) Section 31621 of the Food and Agricultural Code.34

(12) Section 52514 of the Food and Agricultural Code.35

(13) Section 53564 of the Food and Agricultural Code.36

(14) Section 53069.4 of the Government Code.37

(15) Section 53075.6 of the Government Code.38

(16) Section 53075.61 of the Government Code.39

(17) Section 5411.5 of the Public Utilities Code.40
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(18) Section 9872.1 of the Vehicle Code.1

(19) Section 10751 of the Vehicle Code.2

(20) Section 14607.6 of the Vehicle Code.3

(21) Section 40230 of the Vehicle Code.4

(22) Section 40256 of the Vehicle Code.5

Comment. Subdivision (a) of Section 85 is amended to increase the maximum amount in6
controversy for a limited civil case.7

☞  Staff Note. Section 85(c) refers to statutes that “provide that an action or special proceeding is8
within the original jurisdiction of the municipal court.” The Legislature has cleaned many such9
provisions out of the codes on Commission recommendation. See 2002 Cal. Stat. ch. 784. A few10
such provisions still remain, however, because they require further study or because stakeholders11
requested that the Commission refrain from technical clean-up pending resolution of other issues12
relating to the provisions. The Commission plans to amend Section 85(c) when all of these13
provisions have been revised to delete the reference to municipal court jurisdiction. See First14
Supplement to Memorandum 2001-88, at pp. 1-3; Minutes (Nov. 15-16, 2001), p. 13.15

Code Civ. Proc. § 86 (amended). Miscellaneous limited civil cases16

SEC. ____. Section 86 of the Code of Civil Procedure is amended to read:17

86. (a) The following civil cases and proceedings are limited civil cases:18

(1) Cases at law in which the demand, exclusive of interest, or the value of the19

property in controversy amounts to twenty-five thousand dollars ($25,000) or less20

does not exceed the maximum amount in controversy for a limited civil case as21

provided in Section 85. This paragraph does not apply to cases that involve the22

legality of any tax, impost, assessment, toll, or municipal fine, except actions to23

enforce payment of delinquent unsecured personal property taxes if the legality of24

the tax is not contested by the defendant.25

(2) Actions for dissolution of partnership where the total assets of the partnership26

do not exceed twenty-five thousand dollars ($25,000) the maximum amount in27

controversy for a limited civil case as provided in Section 85; actions of28

interpleader where the amount of money or the value of the property involved does29

not exceed twenty-five thousand dollars ($25,000) the maximum amount in30

controversy for a limited civil case as provided in Section 85.31

(3) Actions to cancel or rescind a contract when the relief is sought in connection32

with an action to recover money not exceeding twenty-five thousand dollars33

($25,000) the maximum amount in controversy for a limited civil case as provided34

in Section 85 or property of a value not exceeding twenty-five thousand dollars35

($25,000) the maximum amount in controversy for a limited civil case as provided36

in Section 85, paid or delivered under, or in consideration of, the contract; actions37

to revise a contract where the relief is sought in an action upon the contract if the38

action otherwise is a limited civil case.39

(4) Proceedings in forcible entry or forcible or unlawful detainer where the40

whole amount of damages claimed is twenty-five thousand dollars ($25,000) or41

less does not exceed the maximum amount in controversy for a limited civil case42

as provided in Section 85.43
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(5) Actions to enforce and foreclose liens on personal property where the amount1

of the liens is twenty-five thousand dollars ($25,000) or less does not exceed the2

maximum amount in controversy for a limited civil case as provided in Section 85.3

(6) Actions to enforce and foreclose, or petitions to release, liens of mechanics,4

materialmen, artisans, laborers, and of all other persons to whom liens are given5

under the provisions of Chapter 2 (commencing with Section 3109) of Title 15 of6

Part 4 of Division 3 of the Civil Code, or to enforce and foreclose an assessment7

lien on a common interest development as defined in Section 1351 of the Civil8

Code, where the amount of the liens is twenty- five thousand dollars ($25,000) or9

less does not exceed the maximum amount in controversy for a limited civil case10

as provided in Section 85. However, where an action to enforce the lien affects11

property that is also affected by a similar pending action that is not a limited civil12

case, or where the total amount of the liens sought to be foreclosed against the13

same property aggregates an amount in excess of twenty-five thousand dollars14

($25,000) the maximum amount in controversy for a limited civil case as provided15

in Section 85, the action is not a limited civil case.16

(7) Actions for declaratory relief when brought pursuant to either of the17

following:18

(A) By way of cross-complaint as to a right of indemnity with respect to the19

relief demanded in the complaint or a cross-complaint in an action or proceeding20

that is otherwise a limited civil case.21

(B) To conduct a trial after a nonbinding fee arbitration between an attorney and22

client, pursuant to Article 13 (commencing with Section 6200) of Chapter 4 of23

Division 3 of the Business and Professions Code, where the amount in controversy24

is twenty-five thousand dollars ($25,000) or less does not exceed the maximum25

amount in controversy for a limited civil case as provided in Section 85.26

(8) Actions to issue temporary restraining orders and preliminary injunctions,27

and to take accounts, where necessary to preserve the property or rights of any28

party to a limited civil case; to make any order or perform any act, pursuant to29

Title 9 (commencing with Section 680.010) of Part 2 (enforcement of judgments)30

in a limited civil case; to appoint a receiver pursuant to Section 564 in a limited31

civil case; to determine title to personal property seized in a limited civil case.32

(9) Actions under Article 3 (commencing with Section 708.210) of Chapter 6 of33

Division 2 of Title 9 of Part 2 for the recovery of an interest in personal property34

or to enforce the liability of the debtor of a judgment debtor where the interest35

claimed adversely is of a value not exceeding twenty-five thousand dollars36

($25,000) the maximum amount in controversy for a limited civil case as provided37

in Section 85 or the debt denied does not exceed twenty-five thousand dollars38

($25,000) the maximum amount in controversy for a limited civil case as provided39

in Section 85.40

(10) Arbitration-related petitions filed pursuant to either of the following:41

(A) Article 2 (commencing with Section 1292) of Chapter 5 of Title 9 of Part 3,42

except for uninsured motorist arbitration proceedings in accordance with Section43
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11580.2 of the Insurance Code, if the petition is filed before the arbitration award1

becomes final and the matter to be resolved by arbitration is a limited civil case2

under paragraphs (1) to (9), inclusive, of subdivision (a) or if the petition is filed3

after the arbitration award becomes final and the amount of the award and all other4

rulings, pronouncements, and decisions made in the award are within paragraphs5

(1) to (9), inclusive, of subdivision (a).6

(B) To confirm, correct, or vacate a fee arbitration award between an attorney7

and client that is binding or has become binding, pursuant to Article 138

(commencing with Section 6200) of Chapter 4 of Division 3 of the Business and9

Professions Code, where the arbitration award is twenty-five thousand dollars10

($25,000) or less does not exceed the maximum amount in controversy for a11

limited civil case as provided in Section 85.12

(b) The following cases in equity are limited civil cases:13

(1) Cases to try title to personal property when the amount involved is not more14

than twenty-five thousand dollars ($25,000) the maximum amount in controversy15

for a limited civil case as provided in Section 85.16

(2) Cases when equity is pleaded as a defensive matter in any case that is17

otherwise a limited civil case.18

(3) Cases to vacate a judgment or order of the court obtained in a limited civil19

case through extrinsic fraud, mistake, inadvertence, or excusable neglect.20

Comment. Section 86 is amended to reflect the increase in the maximum amount in21
controversy for a limited civil case (from $25,000 to $50,000), and to accommodate future22
increases.23

Code Civ. Proc. § 86.1 (amended). Long-Term Care, Health, Safety, and Security Act24

SEC. ___. Section 86.1 of the Code of Civil Procedure is amended to read:25

86.1. An action brought pursuant to the Long-Term Care, Health, Safety, and26

Security Act of 1973 (Chapter 2.4 (commencing with Section 1417) of Division 227

of the Health and Safety Code) is a limited civil case if civil penalties are not28

sought or amount to twenty-five thousand dollars ($25,000) or less do not exceed29

the maximum amount in controversy for a limited civil case as provided in Section30

85.31

Comment. Section 86.1 is amended to reflect the increase in the maximum amount in32
controversy for a limited civil case (from $25,000 to $50,000), and to accommodate future33
increases.34

Code Civ. Proc. § 90 (amended). Effect of law applicable to civil actions generally in cases35
subject to economic litigation procedures36

SEC. ___. Section 90 of the Code of Civil Procedure is amended to read:37

90. Except where changed by the provisions of this Article and Part 3.538

(commencing with Section 1823), all provisions of law applicable to civil actions39

generally apply to actions subject to this article.40
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Comment. Section 90 is amended to reflect the repeal of former Part 3.5 (commencing with1
Section 1823) of the Code of Civil Procedure. See 1994 Cal. Stat. ch. 146, § 26; 1996 Cal. Stat.2
ch. 124, § 15.3

☞  Staff Note. This is a technical clean-up amendment of a provision in the article on economic4
litigation for limited civil cases. It should be noncontroversial. We have included it here only5
because it relates to economic litigation procedures. It does not have any other connection to the6
Commission’s proposed reforms relating to the jurisdictional limits for small claims cases and7
limited civil cases.8

Code Civ. Proc. § 116.220 (amended). Jurisdiction of small claims division9

SEC. ____. Section 116.220 of the Code of Civil Procedure is amended to read:10

116.220. (a) The small claims court shall have jurisdiction in the following11

actions:12

(1) Except as provided in subdivisions (c), (e), and (f), for recovery of money, if13

the amount of the demand does not exceed five thousand dollars ($5,000) ten14

thousand dollars ($10,000).15

(2) Except as provided in subdivisions (c), (e), and (f), to enforce payment of16

delinquent unsecured personal property taxes in an amount not to exceed five17

thousand dollars ($5,000) ten thousand dollars ($10,000), if the legality of the tax18

is not contested by the defendant.19

(3) To issue the writ of possession authorized by Sections 1861.5 and 1861.10 of20

the Civil Code if the amount of the demand does not exceed five thousand dollars21

($5,000) ten thousand dollars ($10,000).22

(4) To confirm, correct, or vacate a fee arbitration award not exceeding five23

thousand dollars ($5,000) ten thousand dollars ($10,000) between an attorney and24

client that is binding or has become binding, or to conduct a hearing de novo25

between an attorney and client after nonbinding arbitration of a fee dispute26

involving no more than five thousand dollars ($5,000) ten thousand dollars27

($10,000) in controversy, pursuant to Article 13 (commencing with Section 6200)28

of Chapter 4 of Division 3 of the Business and Professions Code.29

(b) In any action seeking relief authorized by subdivision (a), the court may30

grant equitable relief in the form of rescission, restitution, reformation, and31

specific performance, in lieu of, or in addition to, money damages. The court may32

issue a conditional judgment. The court shall retain jurisdiction until full payment33

and performance of any judgment or order.34

(c) Notwithstanding subdivision (a), the small claims court shall have35

jurisdiction over a defendant guarantor who is required to respond based upon the36

default, actions, or omissions of another, only if the demand does not exceed (1)37

two thousand five hundred dollars ($2,500), or (2) on and after January 1, 2000,38

four thousand dollars ($4,000), if the defendant guarantor charges a fee for its39

guarantor or surety services or the defendant guarantor is the Registrar of the40

Contractors’ State License Board.41
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(d) In any case in which the lack of jurisdiction is due solely to an excess in the1

amount of the demand, the excess may be waived, but any waiver shall not2

become operative until judgment.3

(e) Notwithstanding subdivision (a), in any action filed by a plaintiff4

incarcerated in a Department of Corrections facility or a Youth Authority facility,5

the small claims court shall have jurisdiction over a defendant only if the plaintiff6

has alleged in the complaint that he or she the plaintiff has exhausted his or her the7

plaintiff’s administrative remedies against that department, including compliance8

with Sections 905.2 and 905.4 of the Government Code. The final administrative9

adjudication or determination of the plaintiff’s administrative claim by the10

department may be attached to the complaint at the time of filing in lieu of that11

allegation.12

(f) In any action governed by subdivision (e), if the plaintiff fails to provide13

proof of compliance with the requirements of subdivision (e) at the time of trial,14

the judicial officer shall, at his or her the officer’s discretion, either dismiss the15

action or continue the action to give the plaintiff an opportunity to provide such16

proof.17

(g) For purposes of this section, “department” includes an employee of a18

department against whom a claim has been filed under this chapter arising out of19

his or her that person’s duties as an employee of that department.20

(h) The Department of Consumer Affairs shall study and collect data on the21

effects of increasing the jurisdictional limits in subdivision (a) to $10,000. The22

Department of Consumer Affairs shall report to the Legislature on this matter on23

or before July 31, 2007.24

Comment. Subdivision (a) of Section 116.220 is amended to increase the jurisdictional limit25
for a small claims case.26

Subdivisions (e)-(g) are amended to conform to preferred drafting style.27
Subdivision (h) is added to provide a mechanism for assessing the effects of increasing the28

jurisdictional limit for a small claims case.29

☞  Staff Note.30

√√√√√√√√ Amount of increase. The proposed amendment would increase the jurisdictional limit for a31
small claims case to $10,000. As discussed at the November meeting, the tentative32
recommendation would include a Note soliciting comment on whether another amount would be33
more appropriate than $10,000.34

√√√√√√√√ Choice of entity to conduct study. Proposed Section 116.220(h) would make the35
Department of Consumer Affairs responsible for studying the effects of increasing the36
jurisdictional limit to $10,000. Unless the Commission directs otherwise, we will include a Note37
in the tentative recommendation soliciting comment on whether the Department of Consumer38
Affairs is the appropriate entity to conduct such a study.39

√√√√√√√√ Scope of study. The Commission should also consider the scope of the proposed study. As40
drafted, proposed Section 116.220(h) directs the Department of Consumer Affairs to study and41
collect data on the effects of increasing the small claims jurisdictional limit to $10,000.42

It might be more helpful, however, if the study also encompassed the effects of the43
Commission’s other proposed changes to small claims procedures, such as the proposed increase44
in the two-claim limit of Section 116.231, or the proposed restriction on the availability of45
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attorney’s fees with regard to consumer contracts (proposed Section 1035). That could be1
accomplished by revising proposed Section 116.220(h) to read:2

(h) The Department of Consumer Affairs shall study and collect data on the effects of3
increasing the jurisdictional limits in subdivision (a) to $10,000, and the effects of the other4
changes to small claims procedures made by [Senate or Assembly] Bill ____ of the 2005-065
Regular Session. The Department of Consumer Affairs shall report to the Legislature on this6
matter on or before July 31, 2007.7

√√√√√√√√ Funding for study. This draft does not include an appropriation for purposes of conducting8
the proposed study. We would not take that step unless and until it appears necessary.9

Code Civ. Proc. § 116.230 (amended). Filing fee for small claims case10

SEC. ____. Section 116.230 of the Code of Civil Procedure is amended to read:11

116.230. (a) A fee of twenty dollars ($20) shall be charged and collected for the12

filing of a claim if the number of claims previously filed by the party in each court13

within the previous 12 months is 12 or less; and a fee of thirty-five dollars ($35)14

shall be collected for the filing of any additional claims Except as provided in15

subdivision (b), the following fee shall be charged and collected for filing a small16

claims case:17

(1) Twenty dollars ($20) if the demand does not exceed five thousand dollars18

($5,000).19

(2) Forty dollars ($40) if the demand exceeds five thousand dollars.20

(b) If a party has previously filed more than 12 small claims cases within the21

state within the previous 12 months, the following fee shall be charged and22

collected for filing a small claims case:23

(1) Thirty-five dollars ($35) if the demand does not exceed five thousand dollars24

($5,000).25

(2) Seventy dollars ($70) if the demand exceeds five thousand dollars ($5,000).26

(b) (c) A fee to cover the actual cost of court service by mail, adjusted upward to27

the nearest dollar, shall be charged and collected for each defendant to whom the28

court clerk mails a copy of the claim under Section 116.340.29

(c) (d) The number of claims filed by a party during the previous 12 months30

shall be determined by a declaration by the party stating the number of claims so31

filed and submitted to the clerk with the current claim.32

(d) (e) Five dollars ($5) of the fees authorized in subdivision (a) subdivisions (a)33

and (b) shall be deposited upon collection in the special account in the county34

treasury established pursuant to subdivision (b) of Section 68085 of the35

Government Code, and transmitted therefrom monthly to the Controller for deposit36

in the Trial Court Trust Fund.37

Comment. Section 116.230 is amended to specify the fee for filing a small claims case in38
which the demand exceeds $5,000. For disposition of that fee, see Section 116.910. For pleading39
requirements to assist the clerk in determining the proper fee, see Section 116.320 (claim form40
shall set forth amount of claim).41
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☞  Staff Note.1

√√√√√√√√ Determining whether the increased filing fee for over 12 claims applies. Section2
116.230(a) provides that “A fee of twenty dollars ($20) shall be charged and collected for the3
filing of a claim if the number of claims previously filed by the party in each court within the4
previous 12 months is 12 or less; and a fee of thirty-five dollars ($35) shall be collected for the5
filing of any additional claims.” (Emphasis added.) It is not altogether clear to the staff whether6
the increased filing fee is triggered by 12 small claims cases filed anywhere in the state, or by 127
small claims cases filed in the particular court in which the new case is to be filed. The fee8
schedules for most courts are ambiguous on this point. A few fee schedules (Glenn County, San9
Mateo County, and Siskiyou County) specify that the increased fee applies if the plaintiff has10
previously filed more than 12 small claims cases in the same court that is to hear the new case. In11
contrast, the Judicial Council form for filing a small claims case (SC-100) asks whether the12
plaintiff has or has not “filed more than 12 small claims, including this claim, during the previous13
12 months.” The form does not ask the plaintiff whether those claims have been filed in any14
particular court. We understand from Albert Balingit of the Department of Consumer Affairs that15
the general practice has been to focus on the number of cases filed anywhere in the state.16

For present purposes, the most critical question is what the law should provide on this point,17
not what the law presently does provide. In an era of scarce state funding, it seems somewhat18
preferable to apply the increased fee when a plaintiff has previously filed 12 small claims cases19
anywhere in the state, instead of restricting it to situations in which the plaintiff has previously20
filed 12 small claims cases in the particular county in which the new case is to be filed. The21
revenue difference probably would be relatively small, however, so the staff does not feel22
strongly about which way to proceed.23

√√√√√√√√ Fee amounts for claims over $5,000. At the November meeting, the Commission did not24
specify what filing fee should be charged for small claims cases in which the demand exceeds25
$5,000. The Commission only decided that the fee for small claims cases over $5,000 should be26
more than the fee for small claims cases seeking $5,000 or less, and that the extra amount should27
be applied to the small claims advisor program. The $40 and $70 amounts in the amendment28
shown above are merely tentative suggestions of the staff, not grounded in careful fiscal analysis,29
which we are not equipped to undertake. By way of comparison, the filing fee for the first paper30
in a limited civil case is $83 if the demand is $10,000 or less, and $90 if the demand exceeds31
$10,000. Gov’t Code § 72055. The staff recommends that the Commission solicit comment on the32
appropriate amount of the filing fees for small claims cases over $5,000.33

Code Civ. Proc. § 116.231 (amended). Limitation on number of small claims cases per year34

SEC. ____. Section 116.231 of the Code of Civil Procedure is amended to read:35

116.231. (a) Except as provided in subdivision (d), no person may file more than36

two small claims actions in which the amount demanded exceeds two thousand37

five hundred dollars ($2,500) four thousand dollars ($4,000), anywhere in the state38

in any calendar year.39

(b) Except as provided in subdivision (d), if the amount demanded in any small40

claims action exceeds two thousand five hundred dollars ($2,500) four thousand41

dollars ($4,000), the party making the demand shall file a declaration under42

penalty of perjury attesting to the fact that not more than two small claims actions43

in which the amount of the demand exceeded two thousand five hundred dollars44

($2,500) four thousand dollars ($4,000) have been filed by that party in this state45

within the calendar year.46
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(c) The Legislature finds and declares that the pilot project conducted under the1

authority of Chapter 1196 of the Statutes of 1991 demonstrated the efficacy of the2

removal of the limitation on the number of actions public entities may file in the3

small claims courts on claims exceeding two thousand five hundred dollars4

($2,500).5

(d) (c) The limitation on the number of filings exceeding two thousand five6

hundred dollars ($2,500) four thousand dollars ($4,000) does not apply to filings7

where the claim does not exceed five thousand dollars ($5,000) ten thousand8

dollars ($10,000) that are filed by a city, county, city and county, school district,9

county office of education, community college district, local district, or any other10

local public entity. If any small claims action is filed by a city, county, city and11

county, school district, county office of education, community college district,12

local district, or any other local public entity pursuant to this section, and the13

defendant informs the court either in advance of the hearing by written notice or at14

the time of the hearing, that he or she the defendant is represented in the action by15

legal counsel, the action shall be transferred out of the small claims division. A16

city, county, city and county, school district, county office of education,17

community college district, local district, or any other local public entity may not18

file a claim within the small claims division if the amount of the demand exceeds19

five thousand dollars ($5,000) ten thousand dollars ($10,000).20

Comment. Subdivision (a) of Section 116.231 is amended to increase the amount to which the21
two-claim limit applies.22

Subdivision (b) is amended to reflect the increase in the amount to which the two-claim limit23
applies.24

Former subdivision (c) is deleted as unnecessary and obsolete.25
Subdivision (c) (former subdivision (d)) is amended to reflect the increase in the amount to26

which the two-claim limit applies. The provision is also amended to reflect the increase in the27
jurisdictional limit of a small claims case. See Section 116.220 (jurisdiction of small claims28
division) & Comment.29

Code Civ. Proc. § 116.910 (amended). Allocation of fees30

SEC. ____. Section 116.910 of the Code of Civil Procedure is amended to read:31

116.910. (a) Except as provided in this chapter (including, but not limited to,32

Section 116.230), no fee or charge shall be collected by any officer for any service33

provided under this chapter.34

(b) All fees collected under this chapter shall be deposited with the treasurer of35

the city and county or county in whose jurisdiction the court is located.36

(c) Six dollars ($6) of each fifteen dollar ($15) fee charged and collected under37

subdivision (a) of Section 116.230, and fourteen dollars ($14) of each thirty dollar38

($30) fee charged and collected under subdivision (a) (b) of Section 116.230, shall39

be deposited by each county in a special account. Of the money deposited in this40

account:41

(1) In counties with a population of less than 4,000,000, a minimum of 5042

percent shall be used to fund the small claims adviser service described in Section43
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116.940. The remainder of these funds shall be used for court and court-related1

programs. Records of these moneys shall be available for inspection by the public2

on request.3

(2) In counties with a population of at least 4,000,000, not less than five hundred4

thousand dollars ($500,000) shall be used to fund the small claims adviser service5

described in Section 116.940. That amount shall be increased each fiscal year by6

an amount equal to the percentage increase in revenues derived from small claims7

court filing fees over the prior fiscal year. The remainder of these funds shall be8

used for court and court-related programs. Records of these moneys shall be9

available for inspection by the public on request.10

(d) In addition to the amounts allocated to the small claims advisor service under11

subdivision (c), twenty dollars ($20) of each fee charged and collected under12

paragraph (2) of subdivision (a) of Section 116.230, and thirty-five dollars ($35)13

of each fee charged and collected under paragraph (2) of subdivision (b) of Section14

116.230, shall be used to fund the small claims advisor service described in15

Section 116.940.16

(d) (e) This section and Section 116.940 shall not be applied in any manner that17

results in a reduction of the level of services, or the amount of funds allocated for18

providing the services described in Section 116.940, that are in existence in each19

county during the fiscal year 1989-90. Nothing in this section shall preclude the20

county from procuring other funding, including state court block grants, to comply21

with the requirements of Section 116.940.22

Comment. Subdivision (b) of Section 116.910 is amended to delete surplusage. See Section 1723
(“county” includes “city and county”).24

Subdivision (c) is amended to encompass the fees for filing a small claims case seeking over25
$5,000 ($40 if the plaintiff has previously filed no more than 12 small claims cases during the26
previous 12 months, and $70 if the plaintiff has previously filed more than 12 small claims cases27
during the previous 12 months). See Section 116.230 (filing fee for small claims case).28

Subdivision (c) is also amended to reflect that the fees for filing a small claims case seeking29
$5,000 or less were increased in 1997, from $15 to $20 if the plaintiff has previously filed no30
more than 12 small claims cases in the previous 12 months, and from $30 to $35 if the plaintiff31
has previously filed more than 12 small claims cases in the previous 12 months. 1997 Cal. Stat.32
ch. 850, § 4. The amounts to be deposited in the special account established pursuant to this33
section ($6 and $14, respectively) are not changed, because the $5 fee increases enacted in 199734
were allocated to the account established pursuant to Government Code Section 68085(b), to be35
transmitted monthly to the Controller for deposit in the Trial Court Trust Fund. 1997 Cal. Stat. ch.36
850, § 4; see Section 116.230(e).37

Subdivision (d) is added to provide additional funding for the small claims advisor service,38
derived from the filing fees for small claims cases seeking over $5,000. The amount of this39
increased funding is based on the amount by which the filing fee for a case seeking over $5,00040
exceeds the corresponding filing fee for a case seeking $5,000 or less.41

☞  Staff Note.42

√√√√√√√√ Structure of fee provision. At the November meeting, the Commission decided that the43
proposed filing fee for small claims cases over $5,000 should be more than the filing fee for other44
small claims cases. The Commission further decided that revenue attributable to this increased fee45
should be allocated to the small claims advisor program. The above amendment attempts to46
implement that decision.47
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Thus, for instance, if the plaintiff has filed no more than 12 small claims cases in the previous1
12 months, $20 of the fee for filing a small claims case seeking over $5,000 would be allocated in2
the same way as the $20 fee for filing a small claims case seeking $5,000 or less. Under Section3
116.910(d), the remaining $20 would be allocated to the small claims advisor program.4

Similarly, if the plaintiff has filed more than 12 small claims cases in the previous 12 months,5
$35 of the fee for filing a small claims case seeking over $5,000 would be allocated in the same6
way as the $35 fee for filing a small claims case seeking $5,000 or less. Under Section7
116.910(d), the remaining $35 would be allocated to the small claims advisor program.8

The resulting scheme is rather complicated, particularly because Section 116.940(c)(2)9
provides:10

In counties with a population of at least 4,000,000, not less than five hundred thousand11
dollars ($500,000) shall be used to fund the small claims adviser service described in Section12
116.940. That amount shall be increased each fiscal year by an amount equal to the13
percentage increase in revenues derived from small claims court filing fees over the prior14
fiscal year. The remainder of these funds shall be used for court and court-related programs.15
Records of these moneys shall be available for inspection by the public on request.16

(Emphasis added.)17
It might be possible to develop a simpler approach that achieves approximately the same result18

with regard to allocation of funding between the small claims advisor program and the other19
budgets to which small claims filing fees are allocated. We encourage suggestions on this point. It20
may take some time to develop a such an approach, because the matter is likely to be subject to21
extensive negotiation among the affected parties.22

√√√√√√√√ Allocation to county law libraries. The Commission should also consider whether a portion23
of the revenue from the filing fees in small claims cases seeking over $5,000 should be allocated24
to county law libraries. Judge Quentin Kopp of the San Mateo County Superior Court (formerly a25
state senator and member of the Commission) suggested as much at the November 20 meeting of26
the Three Track Study Working Group. He pointed out that a county law library can be a valuable27
resource for a party in a small claims case. The working group is exploring this idea further.28

Code Civ. Proc. § 116.941 (added). Types of advice to be provided by the small claims29
advisory service30

SEC. ____. Section 116.941 is added to the Code of Civil Procedure, to read:31

116.941. The small claims advisory service described in Section 116.940 shall32

provide advice to small claims litigants and other interested persons on all of the33

following matters:34

(a) How to complete the necessary forms for presenting or defending a small35

claims action.36

(b) How to determine the proper court in which a small claims action may be37

filed.38

(c) How to present and defend against a small claims action.39

(d) How to appeal from a judgment in a small claims action.40

(e) How to enforce a judgment in a small claims action.41

(f) How to protect property that is exempt from enforcement of a small claims42

judgment.43

(g) Any other aspect of a small claims action that the small claims advisory44

service deems necessary and appropriate.45
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Comment. Section 116.941 is added to provide guidance on the types of advice to be provided1
by the small claims advisory service. It is drawn from Section 116.930(b) (content of small claims2
manual).3

☞  Staff Note. Section 116.941 is intended to implement the Commission’s decision to make4
clear that the duties of a small claims advisor include providing assistance with regard to5
collection of a small claims judgment.6

Code Civ. Proc. § 1035 (added). Attorney’s fee clause in consumer contract7

SEC. ____. Section 1035 is added to the Code of Civil Procedure, to read:8

1035. (a) This section applies to any consumer contract, as defined in Section9

1799.201 of the Civil Code, that the parties enter into on or after January 1, 2005.10

(b) Notwithstanding any other provision of law, except as provided in11

subdivision (c), an attorney’s fee clause in a consumer contract under subdivision12

(a) is void and unenforceable to the extent that it requires payment of attorney’s13

fees [in an action on the contract] to a party who obtains a judgment for ten14

thousand dollars ($10,000) or less.15

(c) Subdivision (b) does not apply if the party seeking recovery of attorney’s16

fees was precluded [by subdivision (c) of Section 116.220, Section 116.231, or17

Section 116.340] from suing [on the contract] in the small claims division of the18

superior court.19

Comment. Section 1035 is added to encourage a party seeking recovery of a small amount on a20
consumer contract to sue in the small claims division, which has a jurisdictional limit of $10,00021
and a prohibition against attorney representation. See Sections 116.220 (jurisdiction of small22
claims division), 116.530 (appearance by attorney in small claims division).23

Subdivision (a) makes clear that this provision applies only prospectively, not to consumer24
contracts entered into before January 1, 2005.25

Subdivision (b) precludes a party from recovering attorney’s fees in an action on a consumer26
contract if the party obtains a judgment of $10,000 or less. A party with such a claim may still27
elect to pursue the claim as a limited civil case instead of as a small claims case, but the party28
cannot force the other side to bear the expense of attorney representation. See Section 85 (limited29
civil cases). By encouraging parties to sue in the small claims division, subdivision (b) serves to30
prevent unfairness that may arise when one side is represented by counsel but the other side31
cannot obtain counsel due to the small amount at stake.32

Subdivision (c) restricts the scope of subdivision (b), in recognition that the rationale for33
limiting the recovery of attorney’s fees does not apply unless the party seeking such recovery, or34
a predecessor in interest of that party, could have brought suit in the small claims court.35

☞  Staff Note. Proposed Section 1035 attempts to implement the Commission’s November36
decisions regarding consumer contracts. A number of points need to be mentioned:37

√√√√√√√√ Retroactivity. To forestall possible concerns regarding unfairness or unconstitutionality of38
retroactive application of the new rule, we have drafted the provision to apply only prospectively.39

√√√√√√√√ $10,000 limit. At the November meeting, the Commission decided that the proposed40
restriction on attorney’s fees should apply to consumer contracts involving an amount of $10,00041
or less. The Commission did not clearly resolve whether the amount in question was: (1) the42
value of the goods and services exchanged pursuant to the contract, (2) the amount demanded by43
a party to the contract, (3) the amount recovered by a party to the contract, or (4) some other44
amount.45

In the above draft, we have focused on the amount of the recovery, because the other46
alternatives seemed inconsistent with the Commission’s objectives. For instance, it would not47
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make sense to apply the restriction where a party seeks $10,000 pursuant to a contract for1
purchase of a $10,000 item, but not where a party seeks $100 pursuant to a contract for purchase2
of a $20,000 item. Likewise, it would not be appropriate to allow a party to avoid the restriction3
by demanding over $10,000 when such a demand could not be proved up in court.4

The Commission should consider whether it agrees with the staff’s decision to focus on the5
amount of the recovery. A downside of this approach is that it would preclude recovery of6
attorney’s fees by a party who presented a reasonable argument for recovering more than $10,0007
but only succeeded in recovering less than $10,000.8

√√√√√√√√ Jurisdictional limit of a small claims case. An alternative to using a $10,000 limit would be9
to refer to the jurisdictional limit of a small claims case:10

(b) Notwithstanding any other provision of law, except as provided in subdivision (c), an11
attorney’s fee clause in a consumer contract under subdivision (a) is void and unenforceable12
to the extent that it requires payment of attorney’s fees [in an action on the contract] to a party13
who obtains a judgment for an amount that is less than or equal to the jurisdictional limit of a14
small claims case, as provided in subdivision (a) of Section 116.220.15

An advantage of this approach is that proposed Section 1035 would not need to be amended to16
account for any future increase in the jurisdictional limit of a small claims case.17

√√√√√√√√ Action on the contract. Some attorney’s fee clauses cover both contractual and18
noncontractual claims relating to the contract. See, e.g., Santisas v. Goodin, 17 Cal. 4th 599, 608,19
951 P.2d 399, 71 Cal. Rptr. 2d 830 (1998). At the November meeting, the Commission did not20
discuss whether its proposed provision barring recovery of attorney’s fees should apply only if a21
party sues on the contract, or also if a party brings a noncontract claim that is covered by an22
attorney’s fee clause.23

The staff suggests that the provision be limited to contract claims. The Commission is trying to24
address the inequity that may occur when:25

(1) A party with extensive resources retains counsel to sue an unsophisticated party with26
limited resources for a relatively small amount;27

(2) The defendant is unable to hire counsel due to the small amount at stake;28
(3) The defendant cannot properly defend the claim due to the lack of counsel and complexity29

of court procedures; and30
(4) The defendant loses and is forced to pay not only the amount of the claim but also the other31

side’s attorney’s fees pursuant to an attorney’s fee provision in the contract.32

Such a situation would frequently arise in a suit on a consumer contract, which is typically33
brought by the seller. Due to the likelihood of repeat business, the seller may have little difficulty34
obtaining counsel, or may even have in-house counsel, while the consumer may be unable to35
obtain representation. The problem is not likely to occur in a noncontract action relating to a36
consumer contract, which is typically brought by the consumer.37

If the Commission agrees that the provision should apply only to an action on a contract, a38
secondary issue is whether the provision should apply to all or only some such actions. The staff39
is trying to determine whether an exception should be made for contract actions in which the40
problem described above is unlikely to arise, such as an action for breach of warranty, which41
typically would be brought by the consumer. It would be helpful if the Commissioners and other42
interested persons gave some thought to this issue, and to the more general question of which43
types of actions should be covered by proposed Section 1035.44

√√√√√√√√ Inability to sue in the small claims division. At the November meeting, the Commission45
decided that the limitation on recovery of attorney’s fees should not apply if the party seeking46
such recovery was precluded from suing in the small claims division. The Commission reasoned47
that the rationale for the limitation — encouraging potential claimants to sue in the small claims48
division — would not apply if the option of suing in that division was unavailable.49

In reaching that conclusion, the Commission focused on the rule that a party (other than a local50
entity) may bring no more than two small claims cases for over $2,500 in a year. Section 116.231.51
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The Commission did not discuss the implications of the rule that an assignee cannot sue in the1
small claims division. If the restriction on availability of attorney’s fees applied to the original2
parties to a transaction, but not to assignees, a likely effect of the restriction would be to3
encourage assignment of claims. The staff does not believe that this was the Commission’s intent.4

Thus, it seems advisable to make the attorney’s fees restriction apply to a claim by an assignee,5
even though the assignee could not have brought suit in the small claims division. It is enough6
that the predecessor of the assignee had that option. Accordingly, proposed Section 1035(c)7
would make the attorney’s fee restriction inapplicable only if the claimant was unable to sue in8
small claims court due to the limit on claims against guarantors in Section 116.220, the two-claim9
limit of Section 116.231, or the service requirements of Section 116.340. The Commission should10
consider whether this properly effectuates its intent.11

Code Civ. Proc. § 1710.20 (amended). Filing of application for entry of judgment based on12
sister state judgment13

SEC. ____. Section 1710.20 of the Code of Civil Procedure is amended to read:14

1710.20. (a) An application for entry of a judgment based on a sister state15

judgment shall be filed in a superior court.16

(b) Subject to the power of the court to transfer proceedings under this chapter17

pursuant to Title 4 (commencing with Section 392) of Part 2, the proper county for18

the filing of an application is any of the following:19

(1) The county in which any judgment debtor resides.20

(2) If no judgment debtor is a resident, any county in this state.21

(c) A case in which the based on a sister state judgment amounts to twenty-five22

thousand dollars ($25,000) or less is a limited civil case if the sister state judgment23

does not exceed the maximum amount in controversy for a limited civil case as24

provided in Section 85.25

Comment. Section 1710.20 is amended to reflect the increase in the maximum amount in26
controversy for a limited civil case (from $25,000 to $50,000), and to accommodate future27
increases.28

Food & Agric. Code § 7581 (amended). Jurisdictional classification of proceeding relating to29
seed screening or cleaning30

SEC. ____. Section 7581 of the Food and Agricultural Code is amended to read:31

7581. A proceeding pursuant to this article where the value of the property32

seized amounts to twenty-five thousand dollars ($25,000) or less is a limited civil33

case if the value of the property seized does not exceed the maximum amount in34

controversy for a limited civil case as provided in Section 85 of the Code of Civil35

Procedure.36

Comment. Section 7581 is amended to reflect the increase in the maximum amount in37
controversy for a limited civil case (from $25,000 to $50,000), and to accommodate future38
increases.39
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Food & Agric. Code § 12647 (amended). Jurisdictional classification of proceeding relating1
to produce carrying impermissible pesticide residue2

SEC. ____. Section 12647 of the Food and Agricultural Code is amended to3

read:4

12647. A proceeding pursuant to this article where the value of the property5

seized amounts to twenty-five thousand dollars ($25,000) or less is a limited civil6

case if the value of the property seized does not exceed the maximum amount in7

controversy for a limited civil case as provided in Section 85 of the Code of Civil8

Procedure.9

Comment. Section 12647 is amended to reflect the increase in the maximum amount in10
controversy for a limited civil case (from $25,000 to $50,000), and to accommodate future11
increases.12

Food & Agric. Code § 27601 (amended). Abatement proceeding relating to eggs constituting13
public nuisance14

SEC. ____. Section 27601 of the Food and Agricultural Code is amended to15

read:16

27601. Upon the request of the director or an authorized representative, the17

district attorney of the county in which the eggs and their containers which are a18

public nuisance are found, shall maintain, in the name of the people of the State of19

California, a civil action to abate and prevent the public nuisance.20

Upon judgment and by order of the court, the eggs and their containers which21

are a public nuisance shall be condemned and destroyed in the manner which is22

directed by the court, or reconditioned, remarked, denatured, or otherwise23

processed, or released upon the conditions as the court in its discretion may24

impose to ensure that the nuisance is abated.25

If the owner fails to comply with the order of the court within the time specified26

in the order, the court may order disposal of the eggs and their containers or their27

sale, under the terms and conditions as the court may prescribe, by the28

enforcement officer, or by the sheriff or marshal.29

If the court orders the sale of any of the eggs and their containers which can be30

salvaged, the costs of disposal shall be deducted from the proceeds of sale and the31

balance paid into court for the owner.32

A proceeding pursuant to this chapter or any regulation adopted pursuant to this33

chapter where the value of the property seized amounts to twenty-five thousand34

dollars ($25,000) or less is a limited civil case if the value of the property seized35

does not exceed the maximum amount in controversy for a limited civil case as36

provided in Section 85 of the Code of Civil Procedure.37

A public nuisance described in this section may only be abated in any action or38

proceeding pursuant to the remedies provided by this chapter. This chapter39

provides the exclusive source of costs and civil penalties which may be assessed40
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by reason of the public nuisance against the owner of eggs and their containers1

which are found to be a public nuisance.2

Comment. Section 27601 is amended to reflect the increase in the maximum amount in3
controversy for a limited civil case (from $25,000 to $50,000), and to accommodate future4
increases.5

Food & Agric. Code § 52514 (amended). Jurisdictional classification of proceeding relating6
to nonconforming lot of agricultural or vegetable seed7

SEC. ____. Section 52514 of the Food and Agricultural Code is amended to8

read:9

52514. A proceeding pursuant to this article where the value of the property10

seized amounts to twenty-five thousand dollars ($25,000) or less is a limited civil11

case if the value of the property seized does not exceed the maximum amount in12

controversy for a limited civil case as provided in Section 85 of the Code of Civil13

Procedure.14

Comment. Section 52514 is amended to reflect the increase in the maximum amount in15
controversy for a limited civil case (from $25,000 to $50,000), and to accommodate future16
increases.17

Food & Agric. Code § 53564 (amended). Jurisdictional classification of proceeding relating18
to nonconforming lot of nursery stock19

SEC. ____. Section 53564 of the Food and Agricultural Code is amended to20

read:21

53564. A proceeding pursuant to this article where the value of the property is22

twenty-five thousand dollars ($25,000) or less is a limited civil case if the value of23

the property does not exceed the maximum amount in controversy for a limited24

civil case as provided in Section 85 of the Code of Civil Procedure.25

Comment. Section 53564 is amended to reflect the increase in the maximum amount in26
controversy for a limited civil case (from $25,000 to $50,000), and to accommodate future27
increases.28


