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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study L-661 October 29, 2002

First Supplement to Memorandum 2002-35

Inheritance Involving Nonmarital Child: Griswold Case
(Comments of State Bar Trusts & Estates Section)

Attached as an Exhibit to this supplemental memorandum are comments of

the Trusts and Estates Section of the State Bar addressed to Probate Code Section

6452 (inheritance by or through parent of out of wedlock child).

Do Not Change Existing Law as to Nonmarital Parent

The State Bar Section believes the standard of existing law — inheritance only

if the natural parent acknowledged and supported or cared for the child — is

appropriate and should be preserved. The intestate succession law approximates

the likely intent of an intestate decedent.

The Bar would not supplement the standard of existing law with an “openly

treated” or comparable requirement, the comments of the Supreme Court justices

in Griswold notwithstanding. The Bar is concerned that would improperly inject

into the law a value judgment as to how parents should interact with their

children. And it would create a subjective standard, leading to more litigation

and less predictable outcomes than current law.

Extend Existing Law as to Marital Parent

The Bar would, however, take existing law one step further and apply the

same standard — acknowledge and support or care for the child — as a

prerequisite to inheritance by a married parent, not just an unmarried parent.

The Bar argues that would more likely effectuate the intent of an intestate

decedent:

Current Section 6452 properly predicts that most decedents
would not want their parent to inherit if that parent had failed to
contribute to the support or the care of the decedent during
childhood. This expectation should not be restricted to children
born out of wedlock. A child born of married parents, one or both
of whom fails to contribute to their child’s support or care, is no
more likely to want to see that parent (or that parent’s other
relatives) inherit from the child than is a child born out of wedlock.
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Exhibit pp. 2-3.

The staff in Memorandum 2002-35 argues against such an extension of the

law on the grounds that (1) the problem of abandonment is not as great for

married as for unmarried parents, (2) the proposed rule would inject a potential

litigation issue into every case involving inheritance by or through a parent, (3)

once we start imposing behavioral prerequisites to inheritance, where do we

stop? (4) until now, the limited application of Section 6452 to nonmarital parents

does not seem to have caused anyone any concern, and (5) very few states have

adopted this rule.

The Bar’s response to these concerns is that such an extension might lead to

some additional litigation but it will not occur in the ordinary case where

married parents support or care for their children.

Only where there is a question of whether the married parent
actually contributed to the support or care of his or her child might
there be the possibility of additional litigation, and this is exactly
the sort of situation in which the deceased child would likely not
want the non-supporting parent to inherit. Any possibility of
increased litigation is balanced by the fact that this rule of intestate
succession will more closely follow the anticipated intent of the
decedent.

Exhibit p. 3.

The Bar proposes a rather simple revision along the following lines:

Prob. Code § 6452 (amended). Inheritance by or through natural
parent
6452. If a child is born out of wedlock, neither Neither a natural

parent nor a relative of that parent inherits from or through the a
child on the basis of the parent and child relationship between that
parent and the child unless both of the following requirements are
satisfied:

(a) The parent or a relative of the parent acknowledged the
child.

(b) The parent or a relative of the parent contributed to the
support or the care of the child.

Comment. Section 6452 is amended to apply broadly to a
natural parent of a child regardless of whether the child was born
in or out of wedlock. This is the rule of Uniform Probate Code
Section 2-114.
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As phrased, the statute appears to require an affirmative showing of

acknowledgment and support or care before a parent or a parent’s relatives

could inherit from a child. This would seem to unduly complicate many intestate

succession cases by requiring proof that is not now required. The Bar suggests

that at least the acknowledgment requirement would be satisfied by the statutory

presumption of parentage of a married cohabiting couple. The staff does not

think this would be sufficient. If the Commission recommends expansion of the

section, the issue needs to be dealt with directly.

The staff is dubious about the value of the proposed expansion. How often

will the situation being addressed arise? Is it worth complicating the law for this

undoubtedly rare type of case?

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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