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Inheritance Involving Nonmarital Child: Griswold Case

BACKGROUND

The Commission takes responsibility for continuing review and maintenance

of statutes enacted on its recommendation. One statute enacted on Commission

recommendation seems to have required more fine tuning than most — Probate

Code Section 6452 (inheritance from or through a child born out of wedlock).

Last year a California Supreme Court case highlighted a problematic

application of the section. The court in Estate of Griswold, 25 Cal. 4th 904, 24 P.3d

1191, 108 Cal. Rptr. 2d 165 (2001), buttressed by Law Revision Commission

materials, reluctantly concluded that the statute is clear on its face. The court not

too subtly observed that “the Legislature remains free to reconsider the matter

and may choose to change the rules of succession at any time.” 108 Cal. Rptr. 2d

at 181. The concurring opinion of Justice Brown was more blunt: “Only the

Legislature may make the appropriate revisions. I urge it to do so here.” Id. A

copy of the case is attached as an Exhibit.

The Commission reviewed this matter last year and concluded to enlist

student resources to research it, and work it into the Commission’s agenda on a

low priority basis. Our student legal intern this summer — Ellen Nudelman —

has researched the matter; portions of this memorandum are based substantially

on her work.

THE PROBLEM

If a person dies without having made a will or other instrument disposing of

property, the property passes by intestate succession. California statutes provide

an intestate succession scheme, indicating the persons entitled to inherit. Prob.

Code § 6400 et seq. Depending on whether the property is community or

separate, it may pass in various percentages to the surviving spouse and children

of the decedent, if any. Prob. Code § 6401.
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If the decedent leaves a surviving spouse but no child, things start to get

interesting. A share of the decedent’s separate property may pass up the line to

parents of the decedent and, if the parents have predeceased their child, through

the parents to siblings of the decedent. Prob. Code § 6402. But what is a “parent”

for this purpose? There are many complexities involving adoptive parents, foster

parents, and proof of natural parentage. Probate Code Sections 6450 through

6455 address these issues at length.

Let us assume for the sake of simplicity that there are only natural parents —

no adoption or other complications to cloud matters. The relationship of parent

and child will ordinarily exist between a natural parent and child for purposes of

intestate succession. Prob. Code § 6450(a).

However, in the case of a child born out of wedlock, Section 6452 limits the

ability of the natural parent to inherit from the child, and of others to inherit

through the natural parent. Section 6452 imposes two additional requirements:

6452. If a child is born out of wedlock, neither a natural parent
nor a relative of that parent inherits from or through the child on
the basis of the parent and child relationship between that parent
and the child unless both of the following requirements are
satisfied:

(a) The parent or a relative of the parent acknowledged the
child.

(b) The parent or a relative of the parent contributed to the
support or the care of the child.

GRISWOLD CASE

In Griswold, the decedent Denis Griswold died intestate leaving a modest

estate and a surviving spouse, but no children or parents. The surviving spouse,

as personal representative and sole heir, applied to the court for an order of

distribution of the estate.

Meanwhile, an heir tracer became interested in the Griswold estate. The heir

tracer discovered that Griswold had been born out of wedlock and that his

natural father was John Draves. Although Draves was dead, he had two children

of a subsequent marriage. Neither of the Draves children knew of Griswold’s

existence during Griswold’s lifetime (and would not have known of his existence

after his death, were it not for the good graces of the heir tracer). The heir tracer

obtained from the Draves children an assignment of any interest they might have

in the Griswold estate, and thereupon filed an objection to distribution of
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Griswold’s estate to his surviving spouse, on the theory that the heir tracer, as

assignee, was entitled to a 50% share.

While ordinarily the half siblings of a decedent would have a right to inherit a

share of a decedent’s estate through their predeceased common parent, Probate

Code Section 6452 limits that right where the decedent is an out of wedlock child

of the common parent. The issue in Griswold was whether Draves satisfied the

limitations of Section 6452, thereby enabling his children (and in turn their

assignee) to inherit from Griswold.

Section 6452 contains two limitations — the parent (or a relative of the parent)

must have (1) acknowledged the child and (2) contributed to the child’s support

or care. In Griswold, it appeared that Draves had acknowledged in a 1941 child

support proceeding that he was the father, and the court had ordered child

support in the amount of $5 weekly. Draves complied with the court order and

paid the required amount to the court clerk for 18 years. There is no evidence of

any other contact or involvement between Draves and Griswold, or between the

subsequent Draves children and Griswold.

The Supreme Court was compelled to the conclusion that the conditions of

Section 6452 had been satisfied, despite the surviving spouse’s argument that

more should have been demanded under the requirement of Section 6452 that

the parent “acknowledged” the child. “We do not disagree that a natural parent

who does no more than openly acknowledge a child in court and pay court-

ordered child support may not reflect a particularly worthy predicate for

inheritance by that parent’s issue, but section 6452 provides in unmistakable

language that it shall be so.” 108 Cal. Rptr. 2d at 181.

Justice Brown’s concurrence argues that Section 6452 fails to accomplish the

purpose of the intestate succession laws, which is to effectuate the likely intent of

a decedent.

I doubt most children born out of wedlock would have wanted
to bequeath a share of their estate to a “father” who never contacted
them, never mentioned their existence to his family and friends,
and only paid court-ordered child support. I doubt even more that
these children would have wanted to bequeath a share of their
estate to that father’s other offspring. Finally, I have no doubt that
most, if not all, children born out of wedlock would have balked at
bequeathing a share of their estate to a “forensic genealogist.”

108 Cal. Rptr. 2d at 181.
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Justice Brown goes on to suggest a solution. “I believe our laws of intestate

succession should allow a parent to inherit from a child born out of wedlock only

if the parent has some sort of parental connection to that child. For example,

requiring a parent to treat a child born out of wedlock as the parent’s own before

the parent may inherit from that child would prevent today’s outcome.” Id. She

cites Mississippi law, under which a father must “openly treat” a child born out

of wedlock “as his own” in order to inherit from that child. See, e.g., Bullock v.

Thomas, 659 So. 2d 574, 577 (Miss. 1995).

LEGISLATIVE HISTORY OF SECTION 6452

Before the Law Revision Commission began its study of probate law in the

early 1980’s California law imposed no restrictions on inheritance by or through

the parent of a nonmarital child. Under the statutory and common law at that

time (and in a majority of states today), a decedent’s nonmarital birth did not

impact inheritance by or through the decedent’s natural parents.

In 1982, the Commission recommended enactment of comprehensive

legislation to govern wills, intestate succession, and related matters. The

Commission stated two principal policy goals:

The proposed law will make probate more efficient and
expeditious. It will provide rules that are more likely to carry out
the intent of the testator or, if a person dies without a will, the
intent a decedent without a will is most likely to have had.

Wills and Intestate Succession, 16 Cal. L. Revision Comm’n Reports 2301, 2319

(1982).

Although the Uniform Probate Code contained a provision limiting

inheritance from a nonmarital child, and although the Commission drew many

of the provisions of the proposed legislation from the Uniform Probate Code, the

Commission’s 1982 recommendation did not include a provision limiting

inheritance from a nonmarital child. That concept first surfaced during the

legislative process in the form of Probate Code Section 6408.5, the predecessor of

today’s Section 6452. The evolution of that provision has been rocky.

Former Section 6408.5

1983 Enactment

As originally enacted in 1983, Section 6408.5(b) provided:
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(b) Neither a parent nor a relative of a parent inherits from or
through a child on the basis of the relationship of parent and child
between that parent and child if the child was born out of wedlock
and has neither been acknowledged by nor supported by that
parent.

1983 Cal. Stat. ch. 842, § 55 (emphasis added).

Because this was not part of the Commission’s original recommendation, the

policy behind it is not mentioned in the Commission’s report. The Commission’s

after the fact Comment is unenlightening; it merely parrots the wording of the

statute.

1984 Amendment

A defect in the drafting of the provision was immediately discovered. As

enacted, the section inadvertently permitted inheritance if the parent had either

acknowledged the child or supported the child. Unless the parent did both,

inheritance from or through the child by a parent or relative of a parent would

not be appropriate.

The provision was amended (and renumbered) in 1984 to require both

acknowledgment and support of a nonmarital child in order for a natural parent

to be eligible to inherit from the child. In its revised form, Section 6408.5(c) then

read:

(c) If a child is born out of wedlock, neither a parent nor a
relative of a parent inherits from or through a child on the basis of
the relationship of parent and child between that parent and child
unless the parent both (1) acknowledged the child and (2)
contributed to the support or the care of the child.

1984 Cal. Stat. ch. 892, §42 (emphasis added).

1985 Amendment

The Commission was not through yet. The following year the Commission

did further work on the provision:

(c) If a child is born out of wedlock, neither a parent nor a
relative of a parent (except for the issue of the child or a natural
brother or sister of the child or the issue of that brother or sister)
inherits from or through the child on the basis of the relationship of
parent and child between that parent and child unless both of the
following requirements are satisfied:
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(1) The parent or a relative of the parent acknowledged the
child.

(2) The parent or a relative of the parent contributed to the
support or the care of the child.

1985 Cal. Stat. ch. 982, § 22 (emphasis added).

The Commission explained that (1) the provision should not preclude the

issue and siblings of the child from inheriting (regardless of the behavior of the

parent), and (2) the provision should be expanded to cover the case where a

grandparent acknowledges the child as a grandchild and assumes the

responsibility for the support or the care of the child. Effect of Adoption or Out of

Wedlock Birth on Rights at Death, 18 Cal. L. Revision Comm’n Reports 289 (1986).

Life as Section 6408

In 1990, Section 6408.5 was repealed altogether, and began a new life as

subdivision (d) of Section 6408. This was part of a recodification and

consolidation of the entire Probate Code, completing the Commission’s decade

long overhaul of the code. 1990 Cal. Stat. ch. 79, § 14.

The provision’s life as a part of Section 6408 was brief. In 1993 the

Commission recommended that Section 6408 be repealed and its subdivisions

split into separate provisions. The nonmarital inheritance provision became

Section 6452, where it currently resides. 1993 Cal. State. ch. 529, § 5.

Section 6452

1993 Amendment

Besides renumbering the provision, the 1983 amendment also tweaked the

exception for inheritance by the issue and siblings of a nonmarital child: “except

for the issue of the child or a natural a brother or sister of the child or the issue of

that brother or sister.” 1993 Cal. State. ch. 529, § 5.

The Commission’s Comment explained that the reference to the child’s issue

is unnecessary, since a person’s issue have a direct inheritance right under other

statutes. The reference to a “natural” sibling was deleted to avoid the implication

that an adoptive sibling might not inherit. Parent and Child Relationship for

Intestate Succession, 23 Cal. L. Revision Comm’n Reports 991, 1004-05 (1993).

1996 Amendment

The Commission grappled with the provision again in 1996. The Commission

decided that Section 6452’s exception for inheritance by siblings creates an
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undesirable risk that the estate of a deceased nonmarital child will be claimed by

siblings with whom the decedent had no contact during lifetime and of whose

existence the decedent was unaware. Inheritance From or Through Child Born Out of

Wedlock, 26 Cal. L. Revision Comm’n Reports 13 (1996).

The Commission cited as an instance the case of Estate of Corcoran, 7 Cal. App.

4th, 9 Cal. Rptr. 475 (1993). The facts in that case were remarkably similar to the

facts in Griswold. In Corcoran the father had a nonmarital daughter (Hazel); the

father later married and had two children. When Hazel died, one of her half

siblings, of whom she was unaware, claimed and was granted a right to inherit

from her through their common father. The Commission noted:

Intestate succession law provides for a distribution that the
average decedent probably would have wanted if an intention had
been expressed by will. It is unlikely an out-of-wedlock child
would include siblings in a will in circumstances where the parent
or relative never acknowledged, supported, or cared for the out-of-
wedlock child.

Inheritance From or Through Child Born Out of Wedlock, 26 Cal. L. Revision Comm’n

Reports 13, 18 (1996).

The legislation removing the sibling inheritance exception to Section 6452 was

enacted, leaving the provision in its current form. 1996 Cal. Stat. ch. 862. But the

Commission’s thought that it could cure the Corcoran problem simply by

removing the reference to siblings was proved by Griswold to be wrong.

Although the surviving spouse argued that the 1996 amendment demonstrated

legislative intent not to allow unknown half siblings to inherit, the court

disagreed. The Griswold court pointed out that if the Legislature had wanted to

preclude inheritance by unknown half siblings, it could have done that directly.

But it did not. 108 Cal. Rptr. 2d at 176-77.

Perspective

The recitation of this legislative history is a sad tale. The problem stems in

part from the fact that, at least initially, the matter was simply injected into the

statutes on the fly, without the Commission’s standard deliberative approach.

Part of the problem also lies in the fact that the provision may be perceived as

fair or unfair depending on the particular fact situation to which it is applied.

In any event, there is a cautionary lesson here as we once again prepare to

jump into the thicket.
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SURVEY OF STATE INTESTACY LAWS

What do other jurisdictions do about this issue?

“Openly Treated” Standard

Mississippi Statute

Justice Brown’s opinion in Griswold refers, for example, to Mississippi law.

The Mississippi statute states, in part:

The natural father of an illegitimate and his kindred shall not
inherit:

(i) From or through the child unless the father has openly
treated the child as his, and has not refused or neglected to support
the child.

Miss. Code Ann. § 91-1-15(3)(d)(i) (2001).

In Mississippi, a claimant has the burden of proving by a preponderance of

the evidence that the father openly recognized the nonmarital child and did not

refuse or neglect child support. Woodall v. Johnson, 552 So. 2d 1065, 1068 (Miss.

1989).

Other “Openly Treated” States

Other states have adopted statutes similar to the Mississippi provision. For

example, the law in Alabama states:

In cases not covered by subdivision (1) of this section, a person
born out of wedlock is a child of the mother. That person is also a
child of the father, if ….

b. The paternity is established by an adjudication before the
death of the father or is established thereafter by clear and
convincing proof, but the paternity established under this
paragraph is ineffective to qualify the father or his kindred to
inherit from or through the child unless the father has openly
treated the child as his, and has not refused to support the child.

Ala. Code § 43-8-48(2) (2001).

A number of other states — Delaware, Idaho, Kentucky, Maine, Montana,

Nebraska, South Carolina, Tennessee, and Virginia — have similarly worded

statutes. See Del. Code Ann. tit. 12, § 508(2) (2001); Idaho Code § 15-2-109(b)

(2001); Ky. Rev. Stat. Ann. § 391.105(1)(c) (2001); Me. Rev. Stat. Ann. tit. 18, § 2-

109(2) (2001); Mont. Rev. Stat. § 474.060(2) (2001); Neb. Rev. Stat. Ann. § 30-
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2309(2) (2001); S.C. Code Ann. § 62-2-109(2) (2001); Tenn. Code. Ann. § 31-2-

105(a)(2)(2001); Va. Code Ann. § 64.1-5.1(3) (2001).

Gender Neutrality and the Uniform Probate Code

Most of the “openly treated” statutes impose the requirement only on a

father, not on a mother. This is probably the consequence of an early version of

the Uniform Probate Code. Monopoli, “Deadbeat Dads”: Should Support and

Inheritance Be Linked?, 49 U. Miami L. Rev. 257, 271 (1994).

The Uniform Probate Code provision was revised in 1990 to expand

application of the rule to both fathers and mothers. The current version of the

Uniform Probate Code, Section 2-114(c) provides:

Inheritance from or through a child by either natural parent or
his [or her] kindred is precluded unless that natural parent has
openly treated the child as his [or hers], and has not refused to
support the child.

It should be noted that this version applies as well to both marital and

nonmarital natural parents. See § 2-114(a); see also Monopoli, 49 U. Miami L. Rev

at 271.

Arizona has adopted a gender neutral form of the law, parallel to the Uniform

Probate Code. The Arizona statute provides:

Inheritance from or through a child by either natural parent or
the natural parent’s kindred is precluded unless that natural parent
has openly treated the child as a natural child and has not refused
to support the child.

Ariz. Rev. Stat. § 14-2114(c) (2001). Other states that have adopted the gender

neutral Uniform Probate Code version include Montana and Nebraska.

Monopoli, 49 U. Miami L. Rev. at 272.

The Georgia Experience

The gender neutrality issue is significant. The Georgia intestacy statute was

struck down by the court and eventually repealed by the legislature because of

the statute’s exclusive focus on fathers.

Section 53-2-4(b)(2) of the Georgia Annotated Code provided:

[N]either the father nor any child of the father nor any other
paternal kin shall inherit from or through a child born out of
wedlock if it shall be established by a preponderance of evidence
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that the father failed or refused openly to treat the child as his own
or failed or refused to provide support for the child.

In Rainey v. Chever, the Georgia Supreme Court held that the Georgia statute

is unconstitutional because it “creates a gender-based classification in that only

fathers of children born out of wedlock must openly treat the child as their own

and provide support for the child in order to inherit from the child.” 270 Ga. 519,

520, cert. denied, 527 U.S. 1044 (1999); see generally Long, Rainey v. Chever:

Expanding a Natural Father’s Right to Inherit from His Illegitimate Child, 51 Mercer L.

Rev. 761 (2000). The court further stated,

Although the State has an important interest in encouraging
fathers to take responsibility for children born out of wedlock, the
State has an equally important interest in encouraging the identical
behavior in mothers. Therefore, the State interest proffered to
support subsection (b)(2) does not justify a classification based
solely on the gender of the parent. We reject the argument that
mothers are less likely than fathers to abandon children born out of
wedlock as reliant on stereotypes and overbroad generalizations.

Rainey, 270 Ga. at 520.

The Supreme Court denied certiorari to review the decision to strike down

the Georgia law. 527 U.S. 1044 (1999). Chief Justice Rehnquist, Justice Thomas,

and Justice Scalia dissented to the denial of certiorari. Thomas’s dissent points

out:

[T]he importance of this decision cannot be gainsaid. A variety of
States have adopted similar legislation requiring fathers (but not
mothers) to support their children born out of wedlock as a
condition of inheriting from their estates.… The decision of the
Supreme Court of Georgia, resting on federal constitutional
grounds, calls the continued validity of these statutes into doubt.

Id. at 1048.

At least in Georgia, the gender based distinction has been abolished. On May

16, 2002, Georgia House Bill 639 was signed into law to repeal, among other

statutes, Section 53-2-4(b)(2) of the Georgia Code.

Abandonment Standard

A few states have dealt with the unfair consequence of a parent inheriting

from the child when the parent has done little for the child by applying an

abandonment standard. Such a standard typically would apply to both marital
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and nonmarital parents. Monopoli, 49 U. Miami L. Rev. at 272. For example, a

Connecticut intestacy provision provides, in part:

If there are no children or any legal representatives of them,
then, after the portion of the husband or wife, if any, is distributed
or set out, the residue of the estate shall be distributed equally to
the parent or parents of the intestate, provided no parent who has
abandoned a minor child and continued such abandonment until
the time of death of such child, shall be entitled to share in the
estate of such child or be deemed a parent for the purposes of
subdivisions (2) to (4) ….

Conn. Gen. Stat. § 45a-439(a)(1) (2001).

Other states that have prohibited inheritance in the case of abandonment are

New York, North Carolina, Ohio, and Virginia. See N.Y. Est., Powers & Trusts

Law § 4-1.4(a) (Consol. 2002) (denying inheritance if the parent abandoned the

child while child is under the age of twenty-one, unless the parental relationship

is subsequently resumed and continues until the death of the child); N.C. Gen.

Stat. § 31A-2 (2001) (imposing a willful abandonment standard, with an

exception for resuming the parental relationship at least one year before the

child’s death); Ohio Rev. Code Ann. § 2105.10; Va. Code Ann. § 64.1-16.3(B)

(2001) (imposing a willful desertion or abandonment standard).

Ohio provides a definition of abandonment:

“Abandoned” means that a parent of a minor failed without
justifiable cause to communicate with the minor, care for him, and
provide for his maintenance or support as required by law or
judicial decree for a period of at least one year immediately prior to
the date of the death of the minor.

Ohio Rev. Code Ann. § 2105.10(B).

Other Standards

States that impose an openly treated requirement or a nonabandonment

requirement for inheritance are in a minority. The intestacy statutes of a majority

of states do not link inheritance rights to behavior. (The major exception is the

slayer rule which prohibits murderers from inheriting from their victims.)

California has made a step towards an equitable system with the current

acknowledgment and support requirements for inheritance. At issue is whether

the policy should be made stronger to prohibit “unworthy” parents and their
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kindred from inheriting when they have not treated the decedent as part of their

family.

POSSIBLE AMENDMENT OF SECTION 6452

In response to Griswold, the Commission may wish to consider six alternative

treatments of Probate Code Section 6452:

(1) Substitute a nonabandonment requirement for the acknowledge
and support requirement.

(2) Substitute an openly treated requirement for the acknowledge and
support requirement.

(3) Augment the acknowledge and support requirement with a
communication or contact requirement.

(4) Expand the applicable requirement so that it covers inheritance by
marital as well as nonmarital parents.

(5) Do nothing.

(6) Repeal Section 6452.

Policy Goals in Intestate Succession

The main policy goals of intestate succession law are to carry out a general

presumed intention of the decedent and to make probate more efficient and

expeditious. Wills and Intestate Succession, 16 Cal. L. Revision Comm’n Reports

2301, 2319 (1982).

Other policy goals that come into play when a nonmarital child is involved

include punishment of nonmarital parents for poor parental behavior and

deterrence of other nonmarital parents from engaging in such behavior. In fact,

current Section 6452 can be viewed as punishing a parent for not acknowledging

and supporting the child. See Monopoli, 49 Miami L. Rev. at 263.

The deterrent effect of intestate succession law is dubious. Given the relative

infrequency of a child dying before its parents, a parent is unlikely to change its

behavior based on the possibility the parent will inherit from the child. See

Monopoli, 49 Miami L. Rev. at 281.

A more significant factor is a moral one — society’s perception of the parent’s

“worthiness” in claiming the inheritance. At least for the Griswold court, “a

natural parent who does no more than openly acknowledge a child in court and

pay court-ordered child support may not reflect a particularly worthy predicate

for inheritance by that parent’s issue.” 108 Cal. Rptr. 2d at 181. The Commission
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in the past has also remarked on the “inequity” of a parent who has not assumed

parental responsibilities to inherit from the nonmarital child.

It is also worth noting that not all cases involve a contest between the

surviving spouse of a nonmarital child and the child’s half-siblings. If the child

leaves no spouse or children, and if the statute precludes inheritance by or

through the nonmarital parents, the state stands to take the property by escheat.

The staff does not believe this fact should be allowed to influence the

development of rules limiting inheritance by or through nonmarital parents.

Substitution of “Abandonment” Standard

The Commission early on investigated whether to substitute an abandonment

standard for the acknowledge and care for standard of existing law. A 1983 staff

memorandum concluded:

[I]t would be inappropriate to use an abandonment standard for
inheritance purposes. It has been held that a showing that the
mother voluntarily relinquished custody of the child to the father
when the child was 4, infrequently visited and communicated with
the child, and never contributed to the child’s support, did not
establish abandonment for the purpose of Civil Code Section 206.5.
The court held that to have abandonment, there must be an intent
to abandon. Stark v. Alameda, 182 Cal. App. 2d 20, 23-24, 5 Cal.
Rptr. 839 (1960).

The staff is of the view that there are cases short of
abandonment where it would be inequitable to permit a parent
who has failed to live up to parental responsibilities to inherit from
a child born out of wedlock.

Memo. 84-2, pp. 2-3 (Nov. 22, 1983).

There is also an administration of justice preference for the acknowledge and

support requirement over an abandonment standard. The staff analysis noted:

In the out-of-wedlock case, there is the additional danger of fraud:
One not the parent of the child may come forward to claim an
intestate share if the estate is substantial. The requirements of (1)
acknowledgment of the child and (2) support tend to minimize the
danger of fraud. Accordingly, the staff recommends … against
using the language of abandonment.

Id. at p. 3.

These considerations have not changed. The staff continues to disfavor

abandonment as the standard for limiting inheritance from a nonmarital child.
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Substitution of “Openly Treated” Standard

There are advantages and disadvantages to the “openly treated” standard for

inheritance from a nonmarital child.

Benefits

Requiring a parent to openly treat the nonmarital child as the parent’s own

would effectuate the probable intention of the decedent. After all, a decedent

would undoubtedly not want a lifetime of earnings and possessions to be

distributed to a parent who rarely had contact with the decedent, or to a half

sibling of whom the decedent had been unaware. It should be noted, however,

even this intention cannot be certain. Some studies indicate that “children

continue to love and bond with parents who have badly abused and/or

abandoned them.” Monopoli, 49 Miami L. Rev. at 277.

Nonetheless, it is unlikely that a child will love and bond with a parent or half

sibling whom the child never met and never knew existed, as in Griswold. It is

possible to make a fair estimation of the intention the decedent would have had

in many cases. If the parent does establish a tie with the nonmarital child and

treats the child as the parent’s own, it is more likely that the child will have met

half siblings or had some communication with them. The goal of the openly

treated standard is for the child to be considered part of the family, with the

integration of family members that entails.

Detriments

Mandating that a parent openly treat the child as the parent’s own has

significant drawbacks. In a contested case the fact of “open treatment” could not

be proved simply but would require a court inquiry into the circumstances. It is

worth noting, though, that it is not an ordinary sequence of events for a child to

predecease its parents. Although an openly treated standard would require more

fact finding than the acknowledgment standard, this type of case is not likely to

impose a substantial burden on the court system.

The nebulous openly treated standard also invites inconsistent application

from judge to judge. Monopoli, 49 Miami L. Rev. at 292:

Deviating from a purely status-based model raises questions
regarding the amount of contact with the child that is adequate to
prevent forfeiture by the father. Does being around for two years of
the child’s life, three visits a year, or a birthday and a Christmas
card suffice?

– 14 –



It is not even clear that the openly treated standard would address the

Griswold situation. Acknowledgment of parentage in open court, and regular

payment of child support into court (all of which are a matter of public record),

could well be viewed by many as “open treatment” of the child as the parent’s

own.

An effort could be made to formulate a statutory definition of open treatment.

However, family values, morals, and politics about appropriate “parental

responsibilities” are likely to clash in development of such a definition. There

may be as many answers to the question of how much parental contact should

suffice as there are parents in the state of California. And any definition

developed is likely to be unsatisfactory in its application to many types of fact

situations that will arise.

Augmentation of “Acknowledge and Support” Standard

The acknowledge and support standard in Probate Code Section 6452 is a

pretty good one. It is easy to administer and provides a reasonable predicate for

inheritance by a parent. Whatever else one may think of a parent’s behavior, the

fact that the parent acknowledged and supported the child is significant. Why

not allow the parent to inherit if the child who the parent supported dies

intestate?

The only identified deficiency in existing law is the possibility that a person

unknown to the decedent could inherit from the decedent. But that is not unique

to Section 6452. It is a standard feature of intestate succession law, and is not

limited to nonmarital children. The Commission at one time in the development

of California’s intestate succession laws worried about the so-called “laughing

heir” — a remote relative unknown to the decedent who, through default,

becomes the ungrieving heir to a fortune. The Commission concluded that those

things can happen, and the law should not try to somehow impose an arbitrary

limit on inheritance by remote relatives or set up other preconditions to

inheritance.

If the Commission were inclined to augment the acknowledge and support

standard with some sort of communication or knowledge requirement, that

would be possible to do. The question is, how much contact should be enough.

The Griswold court facilely suggests that, “had the Legislature intended to

categorically preclude intestate succession by a natural parent or a relative of that

parent who had no contact with or was unknown to the deceased child, it could
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easily have so stated.” 108 Cal. Rptr. 2d at 177. But simply barring those parents

or relatives of parents who have had no contact with or are unknown to the

decedent invites the undesirable result of allowing inheritance based on a single

communication during a lifetime. We could add that to the statute, but would it

be worth doing?

The statute could require that for a parent to inherit, the parent must have

had more than minimum contacts or communications with the child. The burden

of proof of contacts and communications would rest on the claimant.

Suppose the parent had some contact with the child, but the half siblings who

now stand in line to inherit did not. Should the half siblings (or other potential

heirs) be required also to have had more than minimum contacts or

communications with the child? Probably not. The rights of the half siblings are

derivative of the rights of the parent. If the parent is entitled to inherit, that

should suffice.

Expansion of Standard to Marital Parents

Running through all this discussion is the nagging question, why should

these prerequisites to inheritance apply only to a nonmarital child? Suppose the

child’s parents had been married; shouldn’t they be required to acknowledge and

support the child in order to inherit? or not abandon the child? or openly treat

the child as their own? or have more than minimum contacts or communication

with the child?

The practical answer may be that the likelihood of this sort of mistreatment is

greater when the child is born out of wedlock than when the parents are married.

But in fact a married parent can abandon a child just as readily as an unmarried

parent.

The Uniform Probate Code’s openly treated standard does not distinguish

between marital and nonmarital parents — inheritance from or through a child

by a natural parent (or the parent’s kindred) is precluded unless the natural

parent has openly treated the child as the parent’s own. It makes no difference

whether the parent was married or unmarried. A few states have adopted this

rule, but it is not widespread.

One concern with such an expansion is that it injects a potential litigation

issue into every case involving inheritance by or through a parent; it is not

limited to the nonmarital situation. We do not have enough experience in the

states that have adopted the Uniform Probate Code standard to know whether
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there have been problems in practice. Presumably proof of open treatment would

be relatively easy for the parent in most routine cases if the inheritance right is

challenged.

If a marital parent is required to satisfy certain standards of behavior in order

to inherit from that parent’s child, where do we draw the line? Is it enough to say

merely that the parent openly treated the child as the parent’s own? Suppose the

parent regularly abused and mistreated the child. What degree of child abuse

would have to be proved before the parent is deemed unworthy to inherit from

the child? This is a very slippery slope. By comparison, a nonmarital parent’s

benign neglect of the child might seem admirable rather than reprehensible.

While a theoretical argument can be made that Section 6452 ought to have

broader scope, its limited application does not seem to have caused anyone any

concern. Absent a clear need for expansion, it may be advisable to focus on the

narrow issue that has been raised concerning a nonmarital child.

Leave Well Enough Alone

The acknowledge and support standard of Section 6452 appears to work well

in most cases. It is easily administered and gives a rough measure of justice. It is

an unusual case, such as Griswold, where a parent acknowledges and supports

the child and yet there is no other contact, knowledge, or involvement of the

parent or parent’s family.

Should something more be required in any event? The fact of support by a

parent establishes a pretty good moral basis for inheritance by the parent (or the

parent’s heirs if the parent predeceases the child). Even the minimal $5/weekly

support paid in Griswold works out to $4695 in payments during the child’s

minority. (Multiply that number by twelve if you want to convert the 1941

Griswold support order into today’s dollars.)

Just about any standard one might adopt can be made to look inappropriate

given the right fact situation, short of simply giving the court discretion to do

what seems fair and just. Careening from one standard to another will not be a

panacea.

Given the difficulty we have had in developing the current statutory

standard, with numerous fine tuning amendments, does it make sense to start

down a new path? Will we be setting ourselves up for another course of tinkering

with this provision?
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A strong argument can be made for leaving the law unchanged, knowing that

there will be an occasional case where the result may appear inequitable. But the

law can never be perfect. And it’s not clear that any other standard would be an

improvement over existing law.

Repeal Section 6452?

Section 6452 has caused nothing but problems for the Commission from the

beginning. After five efforts to improve it, the provision still appears to have

problems, and the likelihood is that a sixth amendment will fare no better.

A quick look at the existing provision reveals other obvious problems that are

bound to surface over time. What does it mean to acknowledge a child? Griswold

was easy because there was a specific acknowledgment in court. But other cases

will be messier — are there magic words required, and must they be made in a

public forum, or will conduct suffice (such as setting up a college fund for the

child)?

The support requirement is even more problematic. Suppose the parent

supports the child for a while and then discontinues payments. Is the support

requirement satisfied? The statute seems to say so, since it literally requires only

that the parent have “contributed to” the support of the child. The Uniform

Probate Code has perhaps a more sophisticated approach to this issue — it

requires that the parent has “not refused” to support the child.

Lost in all this discussion is the other prong of Section 6452 — the parent

must have contributed to support or “the care of” the child. If the parent babysat

once when the child was an infant but otherwise refused to support or care for

the child, is the statutory requirement satisfied? This and similar issues are

obvious candidates for litigation under the statute as it exists, despite two

decades of fine tuning.

It is also worth noting that, while a parent may be precluded from inheriting

from a nonmarital child under Section 6452, the child is not precluded from

inheriting from the parent. In fact, in the early years of this provision the

Commission referred to it as the “one way inheritance” provision. One can

debate the policies supporting the lack of parallelism, but it is undeniable that

just as a parent may be unworthy to inherit from a child, the reverse may also be

true (particularly in the not infrequent circumstance of elder abuse).

An argument can be made that this provision should never have been enacted

to begin with. It is out of step with a majority of jurisdictions in this country. It
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was enacted without the usual close scrutiny and circulation for comment that is

the Commission’s hallmark and a significant reason for the Commission’s

success. It has been an ongoing source of problems and will continue to be so in

the future. It is moralistic and judgmental, yet the problems it addresses are

relatively minor compared to other societal problems that could be addressed

(such as child abuse by a marital parent). Perhaps the provision ought simply to

be repealed.

On the other hand, despite its deficiencies, the statute attempts to address a

situation (albeit minor) that does arise, and that strikes people as inequitable.

Although states that have attempted to deal with it are in the minority, the

modern trend as represented by the Uniform Probate Code is to address the

matter. Nobody’s suggesting the policy of the statute is wrong, only that the

statute doesn’t address all the problems. We have come this far; why turn back

now?

STAFF RECOMMENDATION

Of the six alternatives examined, the staff favors either option (2) — substitute

an openly treated requirement for the acknowledge and support requirement —

or option (5) — do nothing.

Move to the Openly Treated Standard

The case for moving to the openly treated standard is made by Ellen

Nudelman:

The Commission should consider amending Section 6452 to incorporate the

requirement that a parent must openly treat the nonmarital child as its own in

order to inherit from that child. This is the rule of Uniform Probate Code Section

2-114, which states:

Inheritance from or through a child by either natural parent or
his [or her] kindred is precluded unless that natural parent has
openly treated the child as his [or hers], and has not refused to
support the child.

We should recast the provision so that it is limited to a nonmarital child.

As Section 6452 is now written, the probable intention of the decedent is

likely not carried out in cases such as Griswold. Because the numbers of these

cases are small, the burden on the court system of coping with the nebulous
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“openly treated” standard will not be significant. The benefit of promoting the

likely intention of the decedent outweighs the detriment of judicial inefficiency.

From a normative perspective, the Griswold court may be correct that merely

paying child support and acknowledging the child in court is not enough to

merit an inheritance by the parent or the parent’s kindred. Even if the openly

treated standard would not deter a parent from ignoring the parent’s nonmarital

children, the law can make a statement that society’s expectations for parents

extend beyond paying court ordered child support.

Adoption of the openly treated standard would also be consistent with the

Commission’s practice of drawing from the Uniform Probate Code. The Uniform

Probate Code “reflects contemporary thinking and generally is a clearer, simpler

statement of the law.” 16 Cal. L. Revision Comm’n Reports 2319 n. 7. In 1982, the

Commission drew freely from the Uniform Probate Code, promoting “national

uniformity in cases where a special local rule is not required.” With respect to

how unmarried parents treat their children, there is no apparent need to have a

special California rule. The Commission noted in 1982 that,

As a result of the mobility of contemporary society and the
frequency of interstate property transactions, a decedent may leave
property in several jurisdictions. Uniformity of the law of wills and
intestate succession will help ensure that the decedent’s intent is
effectuated with a minimum disruption of the estate.

Id. at 2319 n. 10.

In light of the improved service to the likely intention of the decedent, the

public policy in favor of maintaining parent-child contact, and the positive

implications from drawing on Uniform Probate Code language, the Commission

should consider requiring parents to openly treat their children as their own in

order for the parent or the parent’s relatives to inherit from the intestate child.

Do Nothing

The staff believes an equally strong argument can be made for not attempting

to tweak the statute to accommodate the Griswold case. We have continually

fussed with the wording of Probate Code Section 6452 since its enactment, yet

cases still arise under which the standard of the law appears inappropriate. That

will happen as well if the “openly treated” standard is adopted. There are

obvious problems with such an open-ended standard. At least existing law

provides an easily administered test that gives the right result in most cases.
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We’ve had six shots at trying to get it right (original enactment plus five

amendments); that’s enough. No standard will ever achieve perfect justice; the

existing statute is no worse than any other that has surfaced so far.

Conclusion

If the Commission decides to go for the openly treated standard, as suggested

by Griswold, we would circulate the proposal for comment as a tentative

recommendation, following our normal process. In that event, we would use the

Uniform Probate Code version (or Arizona’s more elegant restatement of it), but

limit it to nonmarital children. In addition to putting us in line with most of the

other jurisdictions that have attempted to deal with this problem, it would also

cure Section 6452’s problematic “support or care for” provision, which is fraught

with ambiguity — litigation in waiting.

If the Commission decides not to propose any revision to Section 6452, should

we also circulate that as a tentative recommendation? We don’t ordinarily seek

comment on actions we have decided not to take, but in this case the strong and

pointed suggestion of the Supreme Court may warrant seeking additional

feedback on the matter.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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