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BACKGROUND

The Commission takes responsibility for continuing review and maintenance
of statutes enacted on its recommendation. One statute enacted on Commission
recommendation seems to have required more fine tuning than most — Probate
Code Section 6452 (inheritance from or through a child born out of wedlock).

Last year a California Supreme Court case highlighted a problematic
application of the section. The court in Estate of Griswold, 25 Cal. 4th 904, 24 P.3d
1191, 108 Cal. Rptr. 2d 165 (2001), buttressed by Law Revision Commission
materials, reluctantly concluded that the statute is clear on its face. The court not
too subtly observed that “the Legislature remains free to reconsider the matter
and may choose to change the rules of succession at any time.” 108 Cal. Rptr. 2d
at 181. The concurring opinion of Justice Brown was more blunt: “Only the
Legislature may make the appropriate revisions. | urge it to do so here.” Id. A
copy of the case is attached as an Exhibit.

The Commission reviewed this matter last year and concluded to enlist
student resources to research it, and work it into the Commission’s agenda on a
low priority basis. Our student legal intern this summer — Ellen Nudelman —
has researched the matter; portions of this memorandum are based substantially
on her work.

THE PROBLEM

If a person dies without having made a will or other instrument disposing of
property, the property passes by intestate succession. California statutes provide
an intestate succession scheme, indicating the persons entitled to inherit. Prob.
Code § 6400 et seq. Depending on whether the property is community or
separate, it may pass in various percentages to the surviving spouse and children
of the decedent, if any. Prob. Code § 6401.



If the decedent leaves a surviving spouse but no child, things start to get
interesting. A share of the decedent’s separate property may pass up the line to
parents of the decedent and, if the parents have predeceased their child, through
the parents to siblings of the decedent. Prob. Code § 6402. But what is a “parent”
for this purpose? There are many complexities involving adoptive parents, foster
parents, and proof of natural parentage. Probate Code Sections 6450 through
6455 address these issues at length.

Let us assume for the sake of simplicity that there are only natural parents —
no adoption or other complications to cloud matters. The relationship of parent
and child will ordinarily exist between a natural parent and child for purposes of
intestate succession. Prob. Code § 6450(a).

However, in the case of a child born out of wedlock, Section 6452 limits the
ability of the natural parent to inherit from the child, and of others to inherit
through the natural parent. Section 6452 imposes two additional requirements:

6452. If a child is born out of wedlock, neither a natural parent
nor a relative of that parent inherits from or through the child on
the basis of the parent and child relationship between that parent
and the child unless both of the following requirements are
satisfied:

(@) The parent or a relative of the parent acknowledged the
child.

(b) The parent or a relative of the parent contributed to the
support or the care of the child.

GRISwOLD CASE

In Griswold, the decedent Denis Griswold died intestate leaving a modest
estate and a surviving spouse, but no children or parents. The surviving spouse,
as personal representative and sole heir, applied to the court for an order of
distribution of the estate.

Meanwhile, an heir tracer became interested in the Griswold estate. The heir
tracer discovered that Griswold had been born out of wedlock and that his
natural father was John Draves. Although Draves was dead, he had two children
of a subsequent marriage. Neither of the Draves children knew of Griswold’s
existence during Griswold’s lifetime (and would not have known of his existence
after his death, were it not for the good graces of the heir tracer). The heir tracer
obtained from the Draves children an assignment of any interest they might have
in the Griswold estate, and thereupon filed an objection to distribution of
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Griswold’s estate to his surviving spouse, on the theory that the heir tracer, as
assignee, was entitled to a 50% share.

While ordinarily the half siblings of a decedent would have a right to inherit a
share of a decedent’s estate through their predeceased common parent, Probate
Code Section 6452 limits that right where the decedent is an out of wedlock child
of the common parent. The issue in Griswold was whether Draves satisfied the
limitations of Section 6452, thereby enabling his children (and in turn their
assignee) to inherit from Griswold.

Section 6452 contains two limitations — the parent (or a relative of the parent)
must have (1) acknowledged the child and (2) contributed to the child’s support
or care. In Griswold, it appeared that Draves had acknowledged in a 1941 child
support proceeding that he was the father, and the court had ordered child
support in the amount of $5 weekly. Draves complied with the court order and
paid the required amount to the court clerk for 18 years. There is no evidence of
any other contact or involvement between Draves and Griswold, or between the
subsequent Draves children and Griswold.

The Supreme Court was compelled to the conclusion that the conditions of
Section 6452 had been satisfied, despite the surviving spouse’s argument that
more should have been demanded under the requirement of Section 6452 that
the parent “acknowledged” the child. “We do not disagree that a natural parent
who does no more than openly acknowledge a child in court and pay court-
ordered child support may not reflect a particularly worthy predicate for
inheritance by that parent’s issue, but section 6452 provides in unmistakable
language that it shall be so.” 108 Cal. Rptr. 2d at 181.

Justice Brown’s concurrence argues that Section 6452 fails to accomplish the
purpose of the intestate succession laws, which is to effectuate the likely intent of
a decedent.

I doubt most children born out of wedlock would have wanted
to bequeath a share of their estate to a “father” who never contacted
them, never mentioned their existence to his family and friends,
and only paid court-ordered child support. | doubt even more that
these children would have wanted to bequeath a share of their
estate to that father’s other offspring. Finally, I have no doubt that

most, if not all, children born out of wedlock would have balked at
bequeathing a share of their estate to a “forensic genealogist.”

108 Cal. Rptr. 2d at 181.



Justice Brown goes on to suggest a solution. “I believe our laws of intestate
succession should allow a parent to inherit from a child born out of wedlock only
if the parent has some sort of parental connection to that child. For example,
requiring a parent to treat a child born out of wedlock as the parent’s own before
the parent may inherit from that child would prevent today’s outcome.” Id. She
cites Mississippi law, under which a father must “openly treat” a child born out
of wedlock “as his own” in order to inherit from that child. See, e.g., Bullock v.
Thomas, 659 So. 2d 574, 577 (Miss. 1995).

LEGISLATIVE HISTORY OF SECTION 6452

Before the Law Revision Commission began its study of probate law in the
early 1980’s California law imposed no restrictions on inheritance by or through
the parent of a nonmarital child. Under the statutory and common law at that
time (and in a majority of states today), a decedent’s nonmarital birth did not
impact inheritance by or through the decedent’s natural parents.

In 1982, the Commission recommended enactment of comprehensive
legislation to govern wills, intestate succession, and related matters. The
Commission stated two principal policy goals:

The proposed law will make probate more efficient and
expeditious. It will provide rules that are more likely to carry out

the intent of the testator or, if a person dies without a will, the
intent a decedent without a will is most likely to have had.

Wills and Intestate Succession, 16 Cal. L. Revision Comm’n Reports 2301, 2319
(1982).

Although the Uniform Probate Code contained a provision limiting
inheritance from a nonmarital child, and although the Commission drew many
of the provisions of the proposed legislation from the Uniform Probate Code, the
Commission’s 1982 recommendation did not include a provision limiting
inheritance from a nonmarital child. That concept first surfaced during the
legislative process in the form of Probate Code Section 6408.5, the predecessor of
today’s Section 6452. The evolution of that provision has been rocky.

Former Section 6408.5
1983 Enactment

As originally enacted in 1983, Section 6408.5(b) provided:



(b) Neither a parent nor a relative of a parent inherits from or
through a child on the basis of the relationship of parent and child
between that parent and child if the child was born out of wedlock
and has neither been acknowledged by nor supported by that
parent.

1983 Cal. Stat. ch. 842, § 55 (emphasis added).

Because this was not part of the Commission’s original recommendation, the
policy behind it is not mentioned in the Commission’s report. The Commission’s
after the fact Comment is unenlightening; it merely parrots the wording of the
statute.

1984 Amendment

A defect in the drafting of the provision was immediately discovered. As
enacted, the section inadvertently permitted inheritance if the parent had either
acknowledged the child or supported the child. Unless the parent did both,
inheritance from or through the child by a parent or relative of a parent would
not be appropriate.

The provision was amended (and renumbered) in 1984 to require both
acknowledgment and support of a nonmarital child in order for a natural parent
to be eligible to inherit from the child. In its revised form, Section 6408.5(c) then
read:

(c) If a child is born out of wedlock, neither a parent nor a
relative of a parent inherits from or through a child on the basis of
the relationship of parent and child between that parent and child

unless the parent both (1) acknowledged the child and (2)
contributed to the support or the care of the child.

1984 Cal. Stat. ch. 892, 8§42 (emphasis added).

1985 Amendment

The Commission was not through yet. The following year the Commission
did further work on the provision:

(c) If a child is born out of wedlock, neither a parent nor a
relative of a parent (except for the issue of the child or a natural
brother or sister of the child or the issue of that brother or sister)
inherits from or through the child on the basis of the relationship of
parent and child between that parent and child unless both of the
following requirements are satisfied:



(1) The parent or a relative of the parent acknowledged the
child.

(2) The parent or a relative of the parent contributed to the
support or the care of the child.

1985 Cal. Stat. ch. 982, § 22 (emphasis added).

The Commission explained that (1) the provision should not preclude the
issue and siblings of the child from inheriting (regardless of the behavior of the
parent), and (2) the provision should be expanded to cover the case where a
grandparent acknowledges the child as a grandchild and assumes the
responsibility for the support or the care of the child. Effect of Adoption or Out of
Wedlock Birth on Rights at Death, 18 Cal. L. Revision Comm’n Reports 289 (1986).

Life as Section 6408

In 1990, Section 6408.5 was repealed altogether, and began a new life as
subdivision (d) of Section 6408. This was part of a recodification and
consolidation of the entire Probate Code, completing the Commission’s decade
long overhaul of the code. 1990 Cal. Stat. ch. 79, § 14.

The provision’s life as a part of Section 6408 was brief. In 1993 the
Commission recommended that Section 6408 be repealed and its subdivisions
split into separate provisions. The nonmarital inheritance provision became
Section 6452, where it currently resides. 1993 Cal. State. ch. 529, § 5.

Section 6452
1993 Amendment

Besides renumbering the provision, the 1983 amendment also tweaked the
exception for inheritance by the issue and siblings of a nonmarital child: “except
for the-issue-of the child-ora-natural a brother or sister of the child or the issue of
that brother or sister.” 1993 Cal. State. ch. 529, § 5.

The Commission’s Comment explained that the reference to the child’s issue
IS unnecessary, since a person’s issue have a direct inheritance right under other
statutes. The reference to a “natural” sibling was deleted to avoid the implication
that an adoptive sibling might not inherit. Parent and Child Relationship for
Intestate Succession, 23 Cal. L. Revision Comm’n Reports 991, 1004-05 (1993).

1996 Amendment

The Commission grappled with the provision again in 1996. The Commission
decided that Section 6452’s exception for inheritance by siblings creates an
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undesirable risk that the estate of a deceased nonmarital child will be claimed by
siblings with whom the decedent had no contact during lifetime and of whose
existence the decedent was unaware. Inheritance From or Through Child Born Out of
Wedlock, 26 Cal. L. Revision Comm’n Reports 13 (1996).

The Commission cited as an instance the case of Estate of Corcoran, 7 Cal. App.
4th, 9 Cal. Rptr. 475 (1993). The facts in that case were remarkably similar to the
facts in Griswold. In Corcoran the father had a nonmarital daughter (Hazel); the
father later married and had two children. When Hazel died, one of her half
siblings, of whom she was unaware, claimed and was granted a right to inherit
from her through their common father. The Commission noted:

Intestate succession law provides for a distribution that the
average decedent probably would have wanted if an intention had
been expressed by will. It is unlikely an out-of-wedlock child
would include siblings in a will in circumstances where the parent

or relative never acknowledged, supported, or cared for the out-of-
wedlock child.

Inheritance From or Through Child Born Out of Wedlock, 26 Cal. L. Revision Comm’n
Reports 13, 18 (1996).

The legislation removing the sibling inheritance exception to Section 6452 was
enacted, leaving the provision in its current form. 1996 Cal. Stat. ch. 862. But the
Commission’s thought that it could cure the Corcoran problem simply by
removing the reference to siblings was proved by Griswold to be wrong.
Although the surviving spouse argued that the 1996 amendment demonstrated
legislative intent not to allow unknown half siblings to inherit, the court
disagreed. The Griswold court pointed out that if the Legislature had wanted to
preclude inheritance by unknown half siblings, it could have done that directly.
But it did not. 108 Cal. Rptr. 2d at 176-77.

Perspective

The recitation of this legislative history is a sad tale. The problem stems in
part from the fact that, at least initially, the matter was simply injected into the
statutes on the fly, without the Commission’s standard deliberative approach.
Part of the problem also lies in the fact that the provision may be perceived as
fair or unfair depending on the particular fact situation to which it is applied.

In any event, there is a cautionary lesson here as we once again prepare to
jump into the thicket.



SURVEY OF STATE INTESTACY LAWS
What do other jurisdictions do about this issue?

“Openly Treated” Standard
Mississippi Statute

Justice Brown’s opinion in Griswold refers, for example, to Mississippi law.
The Mississippi statute states, in part:
The natural father of an illegitimate and his kindred shall not
inherit:
(1) From or through the child unless the father has openly

treated the child as his, and has not refused or neglected to support
the child.

Miss. Code Ann. 8 91-1-15(3)(d)(i) (2001).

In Mississippi, a claimant has the burden of proving by a preponderance of
the evidence that the father openly recognized the nonmarital child and did not
refuse or neglect child support. Woodall v. Johnson, 552 So. 2d 1065, 1068 (Miss.
1989).

Other “Openly Treated” States

Other states have adopted statutes similar to the Mississippi provision. For
example, the law in Alabama states:

In cases not covered by subdivision (1) of this section, a person
born out of wedlock is a child of the mother. That person is also a
child of the father, if ....

b. The paternity is established by an adjudication before the
death of the father or is established thereafter by clear and
convincing proof, but the paternity established under this
paragraph is ineffective to qualify the father or his kindred to
inherit from or through the child unless the father has openly
treated the child as his, and has not refused to support the child.

Ala. Code § 43-8-48(2) (2001).

A number of other states — Delaware, Idaho, Kentucky, Maine, Montana,
Nebraska, South Carolina, Tennessee, and Virginia — have similarly worded
statutes. See Del. Code Ann. tit. 12, § 508(2) (2001); Idaho Code 8§ 15-2-109(b)
(2001); Ky. Rev. Stat. Ann. § 391.105(1)(c) (2001); Me. Rev. Stat. Ann. tit. 18, § 2-
109(2) (2001); Mont. Rev. Stat. § 474.060(2) (2001); Neb. Rev. Stat. Ann. § 30-



2309(2) (2001); S.C. Code Ann. § 62-2-109(2) (2001); Tenn. Code. Ann. § 31-2-
105(a)(2)(2001); Va. Code Ann. § 64.1-5.1(3) (2001).

Gender Neutrality and the Uniform Probate Code

Most of the “openly treated” statutes impose the requirement only on a
father, not on a mother. This is probably the consequence of an early version of
the Uniform Probate Code. Monopoli, “Deadbeat Dads”: Should Support and
Inheritance Be Linked?, 49 U. Miami L. Rev. 257, 271 (1994).

The Uniform Probate Code provision was revised in 1990 to expand
application of the rule to both fathers and mothers. The current version of the
Uniform Probate Code, Section 2-114(c) provides:

Inheritance from or through a child by either natural parent or
his [or her] kindred is precluded unless that natural parent has

openly treated the child as his [or hers], and has not refused to
support the child.

It should be noted that this version applies as well to both marital and
nonmarital natural parents. See 8§ 2-114(a); see also Monopoli, 49 U. Miami L. Rev
at 271,
Arizona has adopted a gender neutral form of the law, parallel to the Uniform
Probate Code. The Arizona statute provides:
Inheritance from or through a child by either natural parent or
the natural parent’s kindred is precluded unless that natural parent

has openly treated the child as a natural child and has not refused
to support the child.

Ariz. Rev. Stat. § 14-2114(c) (2001). Other states that have adopted the gender
neutral Uniform Probate Code version include Montana and Nebraska.
Monopoli, 49 U. Miami L. Rev. at 272.

The Georgia Experience

The gender neutrality issue is significant. The Georgia intestacy statute was
struck down by the court and eventually repealed by the legislature because of
the statute’s exclusive focus on fathers.

Section 53-2-4(b)(2) of the Georgia Annotated Code provided:

[N]either the father nor any child of the father nor any other

paternal kin shall inherit from or through a child born out of
wedlock if it shall be established by a preponderance of evidence



that the father failed or refused openly to treat the child as his own
or failed or refused to provide support for the child.

In Rainey v. Chever, the Georgia Supreme Court held that the Georgia statute
IS unconstitutional because it “creates a gender-based classification in that only
fathers of children born out of wedlock must openly treat the child as their own
and provide support for the child in order to inherit from the child.” 270 Ga. 519,
520, cert. denied, 527 U.S. 1044 (1999); see generally Long, Rainey v. Chever:
Expanding a Natural Father’s Right to Inherit from His Illegitimate Child, 51 Mercer L.
Rev. 761 (2000). The court further stated,
Although the State has an important interest in encouraging
fathers to take responsibility for children born out of wedlock, the
State has an equally important interest in encouraging the identical
behavior in mothers. Therefore, the State interest proffered to
support subsection (b)(2) does not justify a classification based
solely on the gender of the parent. We reject the argument that

mothers are less likely than fathers to abandon children born out of
wedlock as reliant on stereotypes and overbroad generalizations.

Rainey, 270 Ga. at 520.

The Supreme Court denied certiorari to review the decision to strike down
the Georgia law. 527 U.S. 1044 (1999). Chief Justice Rehnquist, Justice Thomas,
and Justice Scalia dissented to the denial of certiorari. Thomas’s dissent points
out:

[T]he importance of this decision cannot be gainsaid. A variety of
States have adopted similar legislation requiring fathers (but not
mothers) to support their children born out of wedlock as a
condition of inheriting from their estates.... The decision of the

Supreme Court of Georgia, resting on federal constitutional
grounds, calls the continued validity of these statutes into doubt.

Id. at 1048.

At least in Georgia, the gender based distinction has been abolished. On May
16, 2002, Georgia House Bill 639 was signed into law to repeal, among other
statutes, Section 53-2-4(b)(2) of the Georgia Code.

Abandonment Standard

A few states have dealt with the unfair consequence of a parent inheriting
from the child when the parent has done little for the child by applying an
abandonment standard. Such a standard typically would apply to both marital
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and nonmarital parents. Monopoli, 49 U. Miami L. Rev. at 272. For example, a
Connecticut intestacy provision provides, in part:
If there are no children or any legal representatives of them,
then, after the portion of the husband or wife, if any, is distributed
or set out, the residue of the estate shall be distributed equally to
the parent or parents of the intestate, provided no parent who has
abandoned a minor child and continued such abandonment until
the time of death of such child, shall be entitled to share in the

estate of such child or be deemed a parent for the purposes of
subdivisions (2) to (4) ....

Conn. Gen. Stat. § 45a-439(a)(1) (2001).

Other states that have prohibited inheritance in the case of abandonment are
New York, North Carolina, Ohio, and Virginia. See N.Y. Est., Powers & Trusts
Law § 4-1.4(a) (Consol. 2002) (denying inheritance if the parent abandoned the
child while child is under the age of twenty-one, unless the parental relationship
is subsequently resumed and continues until the death of the child); N.C. Gen.
Stat. § 31A-2 (2001) (imposing a willful abandonment standard, with an
exception for resuming the parental relationship at least one year before the
child’s death); Ohio Rev. Code Ann. § 2105.10; Va. Code Ann. 8 64.1-16.3(B)
(2001) (imposing a willful desertion or abandonment standard).

Ohio provides a definition of abandonment:

“Abandoned” means that a parent of a minor failed without
justifiable cause to communicate with the minor, care for him, and
provide for his maintenance or support as required by law or

judicial decree for a period of at least one year immediately prior to
the date of the death of the minor.

Ohio Rev. Code Ann. § 2105.10(B).

Other Standards

States that impose an openly treated requirement or a nonabandonment
requirement for inheritance are in a minority. The intestacy statutes of a majority
of states do not link inheritance rights to behavior. (The major exception is the
slayer rule which prohibits murderers from inheriting from their victims.)

California has made a step towards an equitable system with the current
acknowledgment and support requirements for inheritance. At issue is whether
the policy should be made stronger to prohibit “unworthy” parents and their
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kindred from inheriting when they have not treated the decedent as part of their
family.

POSSIBLE AMENDMENT OF SECTION 6452

In response to Griswold, the Commission may wish to consider six alternative
treatments of Probate Code Section 6452:

(1) Substitute a nonabandonment requirement for the acknowledge
and support requirement.

(2) Substitute an openly treated requirement for the acknowledge and
support requirement.

(3) Augment the acknowledge and support requirement with a
communication or contact requirement.

(4) Expand the applicable requirement so that it covers inheritance by
marital as well as nonmarital parents.

(5) Do nothing.
(6) Repeal Section 6452.

Policy Goals in Intestate Succession

The main policy goals of intestate succession law are to carry out a general
presumed intention of the decedent and to make probate more efficient and
expeditious. Wills and Intestate Succession, 16 Cal. L. Revision Comm’n Reports
2301, 2319 (1982).

Other policy goals that come into play when a nonmarital child is involved
include punishment of nonmarital parents for poor parental behavior and
deterrence of other nonmarital parents from engaging in such behavior. In fact,
current Section 6452 can be viewed as punishing a parent for not acknowledging
and supporting the child. See Monopoli, 49 Miami L. Rev. at 263.

The deterrent effect of intestate succession law is dubious. Given the relative
infrequency of a child dying before its parents, a parent is unlikely to change its
behavior based on the possibility the parent will inherit from the child. See
Monopoli, 49 Miami L. Rev. at 281.

A more significant factor is a moral one — society’s perception of the parent’s
“worthiness” in claiming the inheritance. At least for the Griswold court, “a
natural parent who does no more than openly acknowledge a child in court and
pay court-ordered child support may not reflect a particularly worthy predicate
for inheritance by that parent’s issue.” 108 Cal. Rptr. 2d at 181. The Commission
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in the past has also remarked on the “inequity” of a parent who has not assumed
parental responsibilities to inherit from the nonmarital child.

It is also worth noting that not all cases involve a contest between the
surviving spouse of a nonmarital child and the child’s half-siblings. If the child
leaves no spouse or children, and if the statute precludes inheritance by or
through the nonmarital parents, the state stands to take the property by escheat.
The staff does not believe this fact should be allowed to influence the
development of rules limiting inheritance by or through nonmarital parents.

Substitution of “Abandonment” Standard

The Commission early on investigated whether to substitute an abandonment
standard for the acknowledge and care for standard of existing law. A 1983 staff
memorandum concluded:

[ITt would be inappropriate to use an abandonment standard for
inheritance purposes. It has been held that a showing that the
mother voluntarily relinquished custody of the child to the father
when the child was 4, infrequently visited and communicated with
the child, and never contributed to the child’s support, did not
establish abandonment for the purpose of Civil Code Section 206.5.
The court held that to have abandonment, there must be an intent
to abandon. Stark v. Alameda, 182 Cal. App. 2d 20, 23-24, 5 Cal.
Rptr. 839 (1960).

The staff is of the view that there are cases short of
abandonment where it would be inequitable to permit a parent
who has failed to live up to parental responsibilities to inherit from
a child born out of wedlock.

Memo. 84-2, pp. 2-3 (Nov. 22, 1983).
There is also an administration of justice preference for the acknowledge and
support requirement over an abandonment standard. The staff analysis noted:
In the out-of-wedlock case, there is the additional danger of fraud:
One not the parent of the child may come forward to claim an
intestate share if the estate is substantial. The requirements of (1)
acknowledgment of the child and (2) support tend to minimize the

danger of fraud. Accordingly, the staff recommends ... against
using the language of abandonment.

Id. at p. 3.
These considerations have not changed. The staff continues to disfavor
abandonment as the standard for limiting inheritance from a nonmarital child.
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Substitution of “Openly Treated” Standard

There are advantages and disadvantages to the “openly treated” standard for
inheritance from a nonmarital child.

Benefits

Requiring a parent to openly treat the nonmarital child as the parent’s own
would effectuate the probable intention of the decedent. After all, a decedent
would undoubtedly not want a lifetime of earnings and possessions to be
distributed to a parent who rarely had contact with the decedent, or to a half
sibling of whom the decedent had been unaware. It should be noted, however,
even this intention cannot be certain. Some studies indicate that “children
continue to love and bond with parents who have badly abused and/or
abandoned them.” Monopoli, 49 Miami L. Rev. at 277.

Nonetheless, it is unlikely that a child will love and bond with a parent or half
sibling whom the child never met and never knew existed, as in Griswold. It is
possible to make a fair estimation of the intention the decedent would have had
in many cases. If the parent does establish a tie with the nonmarital child and
treats the child as the parent’s own, it is more likely that the child will have met
half siblings or had some communication with them. The goal of the openly
treated standard is for the child to be considered part of the family, with the
integration of family members that entails.

Detriments

Mandating that a parent openly treat the child as the parent’s own has
significant drawbacks. In a contested case the fact of “open treatment” could not
be proved simply but would require a court inquiry into the circumstances. It is
worth noting, though, that it is not an ordinary sequence of events for a child to
predecease its parents. Although an openly treated standard would require more
fact finding than the acknowledgment standard, this type of case is not likely to
impose a substantial burden on the court system.

The nebulous openly treated standard also invites inconsistent application
from judge to judge. Monopoli, 49 Miami L. Rev. at 292:

Deviating from a purely status-based model raises questions
regarding the amount of contact with the child that is adequate to
prevent forfeiture by the father. Does being around for two years of

the child’s life, three visits a year, or a birthday and a Christmas
card suffice?
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It is not even clear that the openly treated standard would address the
Griswold situation. Acknowledgment of parentage in open court, and regular
payment of child support into court (all of which are a matter of public record),
could well be viewed by many as “open treatment” of the child as the parent’s
own.

An effort could be made to formulate a statutory definition of open treatment.
However, family values, morals, and politics about appropriate “parental
responsibilities” are likely to clash in development of such a definition. There
may be as many answers to the question of how much parental contact should
suffice as there are parents in the state of California. And any definition
developed is likely to be unsatisfactory in its application to many types of fact
situations that will arise.

Augmentation of “Acknowledge and Support” Standard

The acknowledge and support standard in Probate Code Section 6452 is a
pretty good one. It is easy to administer and provides a reasonable predicate for
inheritance by a parent. Whatever else one may think of a parent’s behavior, the
fact that the parent acknowledged and supported the child is significant. Why
not allow the parent to inherit if the child who the parent supported dies
intestate?

The only identified deficiency in existing law is the possibility that a person
unknown to the decedent could inherit from the decedent. But that is not unique
to Section 6452. It is a standard feature of intestate succession law, and is not
limited to nonmarital children. The Commission at one time in the development
of California’s intestate succession laws worried about the so-called “laughing
heir” — a remote relative unknown to the decedent who, through default,
becomes the ungrieving heir to a fortune. The Commission concluded that those
things can happen, and the law should not try to somehow impose an arbitrary
limit on inheritance by remote relatives or set up other preconditions to
inheritance.

If the Commission were inclined to augment the acknowledge and support
standard with some sort of communication or knowledge requirement, that
would be possible to do. The question is, how much contact should be enough.

The Griswold court facilely suggests that, “had the Legislature intended to
categorically preclude intestate succession by a natural parent or a relative of that
parent who had no contact with or was unknown to the deceased child, it could
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easily have so stated.” 108 Cal. Rptr. 2d at 177. But simply barring those parents
or relatives of parents who have had no contact with or are unknown to the
decedent invites the undesirable result of allowing inheritance based on a single
communication during a lifetime. We could add that to the statute, but would it
be worth doing?

The statute could require that for a parent to inherit, the parent must have
had more than minimum contacts or communications with the child. The burden
of proof of contacts and communications would rest on the claimant.

Suppose the parent had some contact with the child, but the half siblings who
now stand in line to inherit did not. Should the half siblings (or other potential
heirs) be required also to have had more than minimum contacts or
communications with the child? Probably not. The rights of the half siblings are
derivative of the rights of the parent. If the parent is entitled to inherit, that
should suffice.

Expansion of Standard to Marital Parents

Running through all this discussion is the nagging question, why should
these prerequisites to inheritance apply only to a nonmarital child? Suppose the
child’s parents had been married; shouldn’t they be required to acknowledge and
support the child in order to inherit? or not abandon the child? or openly treat
the child as their own? or have more than minimum contacts or communication
with the child?

The practical answer may be that the likelihood of this sort of mistreatment is
greater when the child is born out of wedlock than when the parents are married.
But in fact a married parent can abandon a child just as readily as an unmarried
parent.

The Uniform Probate Code’s openly treated standard does not distinguish
between marital and nonmarital parents — inheritance from or through a child
by a natural parent (or the parent’s kindred) is precluded unless the natural
parent has openly treated the child as the parent’s own. It makes no difference
whether the parent was married or unmarried. A few states have adopted this
rule, but it is not widespread.

One concern with such an expansion is that it injects a potential litigation
issue into every case involving inheritance by or through a parent; it is not
limited to the nonmarital situation. We do not have enough experience in the
states that have adopted the Uniform Probate Code standard to know whether
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there have been problems in practice. Presumably proof of open treatment would
be relatively easy for the parent in most routine cases if the inheritance right is
challenged.

If a marital parent is required to satisfy certain standards of behavior in order
to inherit from that parent’s child, where do we draw the line? Is it enough to say
merely that the parent openly treated the child as the parent’s own? Suppose the
parent regularly abused and mistreated the child. What degree of child abuse
would have to be proved before the parent is deemed unworthy to inherit from
the child? This is a very slippery slope. By comparison, a honmarital parent’s
benign neglect of the child might seem admirable rather than reprehensible.

While a theoretical argument can be made that Section 6452 ought to have
broader scope, its limited application does not seem to have caused anyone any
concern. Absent a clear need for expansion, it may be advisable to focus on the
narrow issue that has been raised concerning a nonmarital child.

Leave Well Enough Alone

The acknowledge and support standard of Section 6452 appears to work well
in most cases. It is easily administered and gives a rough measure of justice. It is
an unusual case, such as Griswold, where a parent acknowledges and supports
the child and yet there is no other contact, knowledge, or involvement of the
parent or parent’s family.

Should something more be required in any event? The fact of support by a
parent establishes a pretty good moral basis for inheritance by the parent (or the
parent’s heirs if the parent predeceases the child). Even the minimal $5/weekly
support paid in Griswold works out to $4695 in payments during the child’s
minority. (Multiply that number by twelve if you want to convert the 1941
Griswold support order into today’s dollars.)

Just about any standard one might adopt can be made to look inappropriate
given the right fact situation, short of simply giving the court discretion to do
what seems fair and just. Careening from one standard to another will not be a
panacea.

Given the difficulty we have had in developing the current statutory
standard, with numerous fine tuning amendments, does it make sense to start
down a new path? Will we be setting ourselves up for another course of tinkering
with this provision?

17 -



A strong argument can be made for leaving the law unchanged, knowing that
there will be an occasional case where the result may appear inequitable. But the
law can never be perfect. And it’s not clear that any other standard would be an
improvement over existing law.

Repeal Section 6452?

Section 6452 has caused nothing but problems for the Commission from the
beginning. After five efforts to improve it, the provision still appears to have
problems, and the likelihood is that a sixth amendment will fare no better.

A quick look at the existing provision reveals other obvious problems that are
bound to surface over time. What does it mean to acknowledge a child? Griswold
was easy because there was a specific acknowledgment in court. But other cases
will be messier — are there magic words required, and must they be made in a
public forum, or will conduct suffice (such as setting up a college fund for the
child)?

The support requirement is even more problematic. Suppose the parent
supports the child for a while and then discontinues payments. Is the support
requirement satisfied? The statute seems to say so, since it literally requires only
that the parent have “contributed to” the support of the child. The Uniform
Probate Code has perhaps a more sophisticated approach to this issue — it
requires that the parent has “not refused” to support the child.

Lost in all this discussion is the other prong of Section 6452 — the parent
must have contributed to support or “the care of” the child. If the parent babysat
once when the child was an infant but otherwise refused to support or care for
the child, is the statutory requirement satisfied? This and similar issues are
obvious candidates for litigation under the statute as it exists, despite two
decades of fine tuning.

It is also worth noting that, while a parent may be precluded from inheriting
from a nonmarital child under Section 6452, the child is not precluded from
inheriting from the parent. In fact, in the early years of this provision the
Commission referred to it as the “one way inheritance” provision. One can
debate the policies supporting the lack of parallelism, but it is undeniable that
just as a parent may be unworthy to inherit from a child, the reverse may also be
true (particularly in the not infrequent circumstance of elder abuse).

An argument can be made that this provision should never have been enacted
to begin with. It is out of step with a majority of jurisdictions in this country. It
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was enacted without the usual close scrutiny and circulation for comment that is
the Commission’s hallmark and a significant reason for the Commission’s
success. It has been an ongoing source of problems and will continue to be so in
the future. It is moralistic and judgmental, yet the problems it addresses are
relatively minor compared to other societal problems that could be addressed
(such as child abuse by a marital parent). Perhaps the provision ought simply to
be repealed.

On the other hand, despite its deficiencies, the statute attempts to address a
situation (albeit minor) that does arise, and that strikes people as inequitable.
Although states that have attempted to deal with it are in the minority, the
modern trend as represented by the Uniform Probate Code is to address the
matter. Nobody’s suggesting the policy of the statute is wrong, only that the
statute doesn’t address all the problems. We have come this far; why turn back
now?

STAFF RECOMMENDATION

Of the six alternatives examined, the staff favors either option (2) — substitute
an openly treated requirement for the acknowledge and support requirement —
or option (5) — do nothing.

Move to the Openly Treated Standard

The case for moving to the openly treated standard is made by Ellen
Nudelman:

The Commission should consider amending Section 6452 to incorporate the
requirement that a parent must openly treat the nonmarital child as its own in
order to inherit from that child. This is the rule of Uniform Probate Code Section
2-114, which states:

Inheritance from or through a child by either natural parent or
his [or her] kindred is precluded unless that natural parent has

openly treated the child as his [or hers], and has not refused to
support the child.

We should recast the provision so that it is limited to a nonmarital child.

As Section 6452 is now written, the probable intention of the decedent is
likely not carried out in cases such as Griswold. Because the numbers of these
cases are small, the burden on the court system of coping with the nebulous
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“openly treated” standard will not be significant. The benefit of promoting the
likely intention of the decedent outweighs the detriment of judicial inefficiency.

From a normative perspective, the Griswold court may be correct that merely
paying child support and acknowledging the child in court is not enough to
merit an inheritance by the parent or the parent’s kindred. Even if the openly
treated standard would not deter a parent from ignoring the parent’s nonmarital
children, the law can make a statement that society’s expectations for parents
extend beyond paying court ordered child support.

Adoption of the openly treated standard would also be consistent with the
Commission’s practice of drawing from the Uniform Probate Code. The Uniform
Probate Code “reflects contemporary thinking and generally is a clearer, simpler
statement of the law.” 16 Cal. L. Revision Comm’n Reports 2319 n. 7. In 1982, the
Commission drew freely from the Uniform Probate Code, promoting “national
uniformity in cases where a special local rule is not required.” With respect to
how unmarried parents treat their children, there is no apparent need to have a
special California rule. The Commission noted in 1982 that,

As a result of the mobility of contemporary society and the
frequency of interstate property transactions, a decedent may leave
property in several jurisdictions. Uniformity of the law of wills and

intestate succession will help ensure that the decedent’s intent is
effectuated with a minimum disruption of the estate.

Id. at 2319 n. 10.

In light of the improved service to the likely intention of the decedent, the
public policy in favor of maintaining parent-child contact, and the positive
implications from drawing on Uniform Probate Code language, the Commission
should consider requiring parents to openly treat their children as their own in
order for the parent or the parent’s relatives to inherit from the intestate child.

Do Nothing

The staff believes an equally strong argument can be made for not attempting
to tweak the statute to accommodate the Griswold case. We have continually
fussed with the wording of Probate Code Section 6452 since its enactment, yet
cases still arise under which the standard of the law appears inappropriate. That
will happen as well if the “openly treated” standard is adopted. There are
obvious problems with such an open-ended standard. At least existing law
provides an easily administered test that gives the right result in most cases.
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We’ve had six shots at trying to get it right (original enactment plus five
amendments); that’s enough. No standard will ever achieve perfect justice; the
existing statute is no worse than any other that has surfaced so far.

Conclusion

If the Commission decides to go for the openly treated standard, as suggested
by Griswold, we would circulate the proposal for comment as a tentative
recommendation, following our normal process. In that event, we would use the
Uniform Probate Code version (or Arizona’s more elegant restatement of it), but
limit it to nonmarital children. In addition to putting us in line with most of the
other jurisdictions that have attempted to deal with this problem, it would also
cure Section 6452’s problematic “support or care for” provision, which is fraught
with ambiguity — litigation in waiting.

If the Commission decides not to propose any revision to Section 6452, should
we also circulate that as a tentative recommendation? We don’t ordinarily seek
comment on actions we have decided not to take, but in this case the strong and
pointed suggestion of the Supreme Court may warrant seeking additional
feedback on the matter.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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ESTATE OF GRISWOLD
Cite as 108 CalRpir.2d 165 [Cal. 2001)

24 P.3d 1191
25 Cal.4th 904

JsuESTATE of Denis H. GRISWOLD,
Deceased.

Norma B. Doner-Griswold, Petitioner
' and Respondent,

V.
Francis V. See, Objector and Appellant.
No. SOB7881.

Supreme Court of Calffornia.
June 21, 2001.

_ After husband died intestate and with-
out issue, leaving estate consisting entirely
of separate property, his surviving wife
obtained letters of administration and peti-
tioned for final distribution of estate prop-
erty to herself as surviving spouse and sole
heir. Heir finder, who had obtained an
assignment of partial interest in estate
from husband’s half-siblings, filed ohjec-
tion to petition. The Superior Court, Santa
Barbara County, No. B216286, Thomas P.
Anderle. J., denied petition. Heir finder
appealed. The Court of Appeal reversed.
The Supreme Court granted review, su-
perseding the opinion of the Court of Ap-
peal. The Svpreme Court, Baxter, J., held
that: (1) voluntary admission of paternity
by father of hushand in foreign bastardy
proceeding constituted an “acknowledge-
ment” of parentage for purposes of inheri-
tance by husband’s surviving half siblings,
and (2) foreign judgment of paternity con-
stituted a court order entered during hus-
band’s lifetime that sufficiently established
his alleged father as his “natural parent,”
for purposes of the probate proceeding.

Affirmed.

Brown, J., concurred with sep-arate
opinion.
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Opinion, 94 Cal.Rptr.2d 638, supersed-
ed.

L. Children Out-of-Wedlock =12

Father’s voluntary admission of pater-
nity in foreign bastardy proceeding consti-
tuted an “acknowledgement” of parentage
for purposes of inheritance by his surviv-
ing half siblings in intestate estate pro-
ceeding on claim for property separate
from that to which child’s surviving spouse
was entitled; although father and child
hever met nor communicated and half sib-
lings did not learn of child's existence until
after his death, there was no evidence that
the father disclaimed the parent-child rela-
tionship after the proceeding to people
aware of cireumstances, or engaged in con-
trivances to prevent discovery of child’s
existence.  West’'s Ann.Cal.Prob.Code
§ 6452 -
2. Statutes ©=181(1), 184, 188

In statutory construction cases, Su-
preme Court’s fundamental task is to as-
certain the intent of the lawmakers 50 as
to effectuate the purpose of the statute,
and the Court will begin by examining the
statutory language, giving the words their
ususal and ordinary meaning.

3. Statutes ¢=181(2), 184, 188, 190, 217.4

In statutory construction cases, if the
terms of the statute are unambiguous, Su-
preme Court will presume the lawmakers
meant what they said, and the plain mean-
ing of the language governs, but if there is
ambiguity, Supreme Court may then look
to extrinsic sources, including the ostensi-
ble objects to be achieved and the legisla-
tive history; in such cases, the Court will
select the construction that comports most
closely with the apparent intent of the
legislature, with a view to promoting rath-
er than defeating the general purpose of
the statute, and avoid an interpretation
that would lead to absurd consequences.

4, Descent and Distribution =6
Legislative intent is to make probate
more efficient and expeditious.
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5. Statutes €=212.7

Where legislation has been judicially
construed and a subsequent statute on the
same or an analogous subject uses identi.
cal or substantially similar language, Su-
preme Court may presume that the legis-
lature intended the same construction for
the statute, unless a contrary intent clearly
appears,

6. Constitutional Law ¢=70.1(2)

Supreme Court may not, under the
guise of statutory interpretation, insert
qualifying provisions not ineluded in the
statute.

7. Children Out-of-Wedlock €68

Foreign judgment of paternity consti-
tuted a eourt order entered during father’s
lifetime that sufficiently established father
a8 child’s “natural parent,” for purposes of
subsequent probate proceeding involving
property interest of child’s half siblings;
although all procedural requirements were
not followed for establishing paternity un-
der California Family Code, father volun-
tarily declared his paternity in eourt long
before adoption of Uniform Parentage Act,
an action under the Aect would have ad-
dressed same issue, and there was no evi-
dence that father had “confessed” paterni-
ty to avoid publicity of a jury trial. West's
Ann.CalProb.Code 8§ 6452, 6453(b)(1);
West's Ann.Cal.Fam.Code § 7630.

8. Children Qut-of-Wedlock <=68

Valid judgment of paternity rendered
in foreign state is generally binding on
California courts if foreign state had juris-
diction over parties and the subject mat-
ter, and the parties were given reasonable
notice and an opportunity to be heard.

9. Children Out-of-Wedlock =68

A prior adjudication of paternity does
not compromise a state’s interests in the
accurate and efficient disposition of prop-
erty at death.
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10. Descent and Distribution ¢=¢

Succession to estates is purely a mat-
ter of statutory regulation, which eannot
be changed by the courts.

Kitchen & Turpin, David C. Turpin,
Santa Barbara, Law Office of Herh Fox
and Herb Fox, Santa Barbara, for Objec-
tor and Appellant.

Mullen & Henzell and Lawrence T. Sor-
ensen, Santa Barbara, for Petitioner and
Respondent.

BAXTER, J.

Section 6462 of the Probate Code (all
statutory references are to this code unless
otherwise indicated) bars a “natural par-
ent” or a relative of that parent from
inheriting through a ¢hild born out of wed-
lock on the basis of the parent and child
relationship unless the parent or relative
“acknowledged the child” and “contributed
to the support or the care of the child.”
In this case, we must determine whether
 section 6452 prectudes the half siblings of
a child born out of wedlock from sharing in
the child’s intestate estate where the rec-
ord is undisputed that their father ap-
peared in an Ohio court, admitted paterni-

ty of the child, and paid court-ordered

child support until the child was 18 years
old. Although the father and the out-of-
wedlock child apparently never met or
communicated, and the half siblings did
not learn of the child’s existence until after
both the child and the father died, there is
no indication that the father ever denied
paternity or knowledge of the out-of-wed-
lock child to persons who were aware of
the eircumstances,

L California permits heirs to assign -their in-
terests in an estate, but such assignments are
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Since succession to estates is purely a
matter of statutory regulation, our resolu-
tion of this issue requires that we ascertain
the intent of the lawmakers who enacted
section 6462. Application of settled princi-
ples of statutory |asconstruction compels
us to conclude, on this uncontroverted rec-
ord, that section 6452 does not bar the half
giblings from sharing in the decedent’s
estate.

FacruaL anp ProcEpuraL Backcrousn

Denis H. Griswold died intestate in 1996,
survived by his wife, Norma B. Doner-
Griswold. Doner-Griswold petitioned for
and received letters of administration and
authority to administer Griswold’s modest
estate, consisting entirely of separate
property.

In 1998, Doner-Griswold filed a petition
for final distribution, proposing a distribu-
tion of estate property, after payment of
attorney’s fees and costs, to herself as the
surviving spouse and sole heir. Franciz V.
See, a self-deseribed “forensic genealogist”
(heir hunter) who had obtained an assign-
ment of partial interest in the Griswold
estate from Margaret Loera and Daniel
Draves,! objected to the petition for final
distribution and filed a petition to deter-
mine entitlement to distribution.

See and Doner-Griswold stipulated to
the following background facts pertinent to
See’s entitlement petition.

Griswold was born out of wedlock to
Betty Jane Morriz on July 12, 1941 in
Ashland, Ohio. The birth certificate listed
his name as Denis Howard Morris and
identified John Edward Draves of New
London, Ohio 28 the father. A week after
the birth, Morris filed a “bastardy com-

-subject to court scrutiny. {See § 11604.)
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plaint”* in the juvenile court in Huron
County, Ohic and swore under oath that
Draves was the child’s father. In Septem-
ber of 1941, Draves appeared in the bas-
tardy proceeding and “confessed in Court
that the charge of the plaintiff herein is
true.” The court adjudged Draves to be
the “reputed father” of the child, and or-
dered Draves to pay medical expenses re-
lated to Morris's pregnancy as well as $5
per week for child support and mainte-
nance. Draves complied, and for 18 years
paid the court-ordered support to the clerk
of the Huron County court.

Morris married Fred Griswold in 1942
and moved to California. She began to
refer to her son as “Denis Howard Gris-
wold,” a name he used for the rest of his
life. For many years, Griswold believed
Fred Griswold was his father. At some
point in time, either after his mother and
Fred Griswold | pedivorced in 1978 or after
his mother died in 1983, Griswold learned
that Draves was listed as his father on his
birth certificate. So far as is known, Gris-
wold made no attempt to contact Draves
or other members of the Draves family.

Meanwhile, at some point after Gris-
wold’s birth, Draves married in Ohic and
had two children, Margaret and Daniel.
Neither Draves nor these two children had
any communication with Griswold, and the
children did not know of Griswold's exds-
tence until after Griswold’s death in 1996,
Draves died in 1993. His last will and
testament, dated July 22, 1991, made no
mention of Griswold by name or other
reference. Huron County probate docu-
ments identified Draves’s surviving spouse
and two children—Margaret and Daniel—
as the only heirs.

Based upon the foregoing facts, the pro-
bate court denied See’s petition to deter-

2. A "bastardy proceeding” is an archaic term
for a paternity suit. (Black’s Law Dict. (7th

108 CALIFORNIA REPORTER, 24 SERIES

25 Cal.4th 908

mine entitlement. In the eourt’s view, See
had not demonstrated that Draves was
Griswold’s “natural parent” or that Draves
“acknowledged” Griswold as his child as
required by section 6452.

The Court of Appeal disagreed on both
points and reversed the order of the pro-
bate court. We granted Doner—Griswold's
petition for review,

Discussion

Denis H. Griswold died without a will,
and his estate consists solely of separate
property.  Consequently, the intestacy
rules codified at seetions 6401 and 6402 are
implicated. Section 6401, subdivision (e)
provides that a surviving spouse’s share of
intestate separate property is one-half
“Iwlhere the decedent leaves no issue but
leaves a parent or parents or their issue or
the issue of either of them.” (§ 6401, subd.
(c)(2}B).) Section 6402, subdivision (c)
provides that the portion of the intestate
estate not passing to the surviving spouse
under’ section 6401 passes as follows: “If
there is no surviving issue or parent, to the
issue of the parents or either of them, the
issue taking equally if they are all of the
same degree of kinship to the dece-
dent....”

As noted, Griswold’s mother (Betty Jane
Morris) and father (John Draves) both
predeceased him. Morris had no issue
other than Griswold and Griswold himself
left no issue. Based on these facts, See
contends that Doner-Griswold is entitled
to .one-half of Griswold’s estate and that
Draves’s issue (See's assignors, Margaret
and Daniel) are entitled to the other half
pursuant to sectiors 8401 and 6402,

ed.1999) pp. 146, 1148.)
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Because Griswold was born out of wed-
lock, three additional Probate Code provi-
gions—section 6450, section 6452, and sec-
tion 6453—must be considered.

sAs relevant here, section 6450 pro-
vides that “a relationship of parent and
child exists for the purpoese of determining
intestate suceession by, through, or from a
person” where “[t]he relationship of parent
and child exists between a person and the
person’s natural parents, regardless of the
marital status of the natural parents”
{1d., subd. (a}.) :

Notwithstanding section 6450's general
recognition of a parent and child relation-
ship in cases of unmarried natural parents,
section 6452 restricts the ability of such
parents and their relatives to inherit from
a child as follows: “If a child i8 born out of
wedlock, neither a naturel porent nor a
relative of that parent inherits from or
through the child on the basis of the par-
ent and child relationship between that
parent and the child unless both of the
following requirements are satisfied: [7]
(a) The parent or a relative of the parent
acknowledged the child. [1] (b) The parent
or & relative of the parent contributed to
the suppert or the care of the child”
{Italics added.)

Section 6453, in turn, articulates the eri-
teria for determining whether a person is a
“natural parent” within the meaning of
sections 6450 and 6452, A more detailed
diseussion of section 6453 appears post, at
part B.

It is undisputed here that section 6452
governs the determination whether Marga-
ret, Daniel, and See (by assignment) are
entitled to inherit from Griswold. It is
also uncontroverted that Draves contribuat-
ed court-ordered child support for 18
years, thus satisfying subdivigion (b) of
section 6452. At issue, however, is wheth-
er the record establishes all the remaining
requirements of section 6452 as a matter
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of law. First, did Draves acknowledge
Griswold within the meaning of section
6452, subdivision (8)? Second, did the
Ohio judgment of reputed paternity estab-
lish Draves as the natural parent of Gris-
wold within the contemplation of sections
6462 and 64637 We address these issues
in order.

A Acknowledgement

[1] As indicated, section 5452 pre-
cludes a natural parent or a relative of that
parent from inheriting through a child
born out of wedlock unless the parent or
relative “acknowledged the child” (Id,
subd, (a)} On review, we must determine
whether Draves acknowledged Griswold
within the contemplation of the statute by
confessing to paternity in court, where the
record reflects no cther acts of acknowl-
edgement, but no disavowals either.

[2,3} In statutory comstruction cases,
our fundamental task iz to ascertain the
intent of the lawmakers so as to affectuate
the purpose of the statute. (Day v City of
Fontana (2001) 26 Cal4th 268, 272, 106
CalRptr.2d 457, 19 |5, F.3d 1196.) “We
begin by examining the statutory lan-
guage, giving the words their usual and
ordinary mesning.” (Ibid.,; Peopie w
Lowrence (2000) 24 Cal4th 219, 230, 99
Cal.Bptr.2d 570, 6 P.3d 228.) If the terms
of the statute are unambiguous, we pre-
gume the lawmakers meant what they said,
and the plain meaning of the language
governs. (Day v City of Fonfana, supra,
25 Caldth at p. 272, 105 Cal.Rpir.2d 467,
19 P.3d 1196; People v. Lowrence, supra,
24 Cal.dth at pp. 230-231, 99 Cal.Rptr2d
570, 6 P.3d 228) If there is ambiguity,
however, we may then look to extrinsie
gources, including the ostensible objects to
he achieved and the legislative history.
(Day v. City of Fontana, supra, 25 Caldth

~at p. 272, 105 CalRptr.2d 457, 1¢ P.3d
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1196.} In such cases, we “‘“select the
construction that comports most closely
with the apparent intent of the Legisla-
ture, with a view to promoting rather than
defeating the general purpose of the stat-
ute, and avoid an interpretation that would
lead to absurd consequences.”’” (Ibid.)

Section 64562 does not define the word
“acknowledged.” Nor does any other pro-
vision of the Probate Code. At the outset,
however, we may logically infer that the
word refers to conduet other than that
described in subdivision (b) of seetion 6452,
Le. contributing to the child’s support or
care; otherwise, subdivision (a) of the stat-
ute would be surplusage and unnecessary.

Although no statutory definition ap-
pears, the common meaning of “acknowl-
edge” is “to admit to be true or a3 stated;
confess.” (Webster's New World Dict. (2d
ed.1982) p. 12; see Webster’s 3d New In-
ternat. Diet. {1981) p. 17 [“to show by
word or aet that one has knowledge of and
agrees to (a fact or truth) . .. [or] concede
to be real or true ... [or] admit”].) Were
we to aseribe this common meaning to the
statutory language, there could be no
doubt that section 6452's acknowledgement
requirement is met here. As the stipu-
lated record reflects, Griswold’s natural
mother initisted a bastardy proceeding in
the Ohio juvenile eourt in 1941 in which
she alleged that Draves was the child's
father. Draves appeared in that proceed-
ing and publicly “confessed” that the alle-
gation was true. There 18 no evidence
indicating that Draves did not confess
lmowingly and voluntarily, or that he later
denied paternity or knowledge of Griswold
to those who were aware of the circum-
stances® Although the record establishes
that Draves did not speak of Griswold to
Margaret and Daniel, there is no evidence

3. Huron County court decuments indicate
that at least two people other than Morris,
one of whom appears to have been a relative
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suggesting he sought to actively concea
the facts from them or anyone else. Un-
der the plain terms of section 6452, the
only sustainable conclusion on this reeord
is that Drraves acknowledged Griswold.

Although the facts here do not appear ty
raise any ambiguity or uncertainty as to
the statute’s application, we shall, in an
abundance of caution, |o.test our concly-
sion against the general purpose and legis-
lative history of the statute. (See Day .
City of Fontana, supra, 25 Caldth at p.
274, 105 CalRptr2d 457, 19 P.3d 1196
Powers v. City of Richmond (1995) 10
Cal.4th 85, 93, 40 Cal.Rptr.2d 839, 893 P.2d
1160.)

The legislative bill proposing enactment
of former section 64085 of the Probate
Code (Stats.1983, ch. 842, § 55, p. 3084;
Stats.1984, ch. 892, § 42, p. 3001), the first
modern statutory forernnner to section
6452, was introduced to effectuate the Ten-
tative Recommendation Relating to Wills
and Intestate Succession of the California
Law Revision Commission (the Commis-
sion). (See 17 Cal. Law Revision Com.
Rep. (1984) p. 867, referring to 16 Cal
Law Revision Com. Rep. {1982) p. 2301.)
According to the Commission, which had
been solicited by the Legislature to study
and recommend changes to the then exst-
ing Probate Code, the proposed compre-
hensive legislative package to govern wills,
intestate succession, and related matters
would “provide rules that are more likely
to carry out the intent of the testator or, if
a person dies without a will, the intent a
decedent without a will is most likely to
have had” (16 Cal. Law Revision Com.
Rep., suprg, at p. 2819.) The Commission
also advised that the purpose of the legis-
lation was to “make probate more efficient
and expeditious.” (fbid) From sll that

of Draves, had knowledge of the bastardy
proceeding.
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appears, the Legislature shared the Com-
mission’s views in enacting the legislative
hill of which former section 6408.5 was a
part. (See 17 Cal. Law Revision Com.
Rep., supra, at p. 867.)

[4] Typically, disputes regarding pa-
rental acknowledgement of a child born
out of wedloek involve factual assertions
that are made by persens who are likely to
have direct finaneial interests in the child’s
estate and that relate to events occurring
long before the child’s death. Questions of
credibility must be resolved without the
child in court to corroborate or rebut the
claims of those purporting to have wit-
nessed the parent’s statements or conduct
concerning the child. Recognition that an
in-court admission of the parent and child
relationship constitutes powerful evidence
of an acknowledgement under section 6452
would tend to reduce litigation over such
matters and thereby effectuate the legisla-
tive objective to “make probate more effi-
clent and expeditious.” (16 Cal. Law Revi-
gion Com. Rep., supra, at p. 2819.)

Additionally, construing the acknowl-
edgement requirement to he met in cir-
cumstances such as these is neither illogi-
cal nor absurd with respect to the intent of
an intestate decedent. Put another way,
where a parent willingly acknowledged pa-
ternity in an action initiated to establish
the parent-child relationship and thereaf-
ter was never heard to deny such relation-
ship (§ 6452, subd. {a)), and where that
parent paid all court-ordered support for
that child for 18 years (id, subd. (b)), it
cannot be said that the participation g s0f
that parent or his relative in the estate of
the deceased child is ejther (1) so illogical
that it cannot represent the intent that one
without a will is most likely to have had
(16 Cal. Law Revision Com. Rep., suprg
at p. 2319} or (2) “s0 absurd as to make it
manifest that it conld not have been in-
tended” by the Legislature (Esteie of De
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Cigaran (1907) 150 Cal. 682, 688, 89 P. 5333
[construing Civ.Code, former § 1388 as en-
titling the illegitimate half sister of an
llegitimate decedent to inherit her entire
intestate separate property to the exclu-
sion of the decedent’s surviving husband]).

There is a dearth of case law pertaining
to section 6452 or its predecessor statutes,
but what little there is supporte the fore-
going construetion. Notably, Lozano »
Scalier (1996) 51 Cal.App.dth 843, 59 Cal.
Bptr.2d 346 {Lozano), the only prior deci-
sion directly addressing section 6452's ac-
knowledgement requirement, declined to
read the statute as necessitating more
than what its plain terms call for.

In Lozano, the issue was whether the
trial court erred in allowing the plaintiff,
who was the natural father of a 10-month-
old child, to pursue a wrongful death ac-
tion arising out of the child’s accidental
death. The wrongful death statute provid-
ed that where the decedent left no spouse
or child, such an action may be brought by
the persons “who would be entitied to the
property of the decedent by intestate suc-
cession.” (Code Civ. Proc., § 377.60, subd.
(a)) Because the child had been born out
of wedlock, the plaintiff had no right to
succeed to the estate unless he had both
“acknowledged the child” and “eontributed
to the support or the care of the child” as
required by section 8462. Lozano upheld
the trial cowrt's finding of acknowledge-
ment, in light of evidence in the record that
the plaintiff had signed as “Father” on a
medical form five months before the child’s
birth and had repeatedly told family mem-
bers and others that he was the child’s
father. (Lozano, supra 51 Cal.App.dth at
pp. 845, 848, 59 Cal.Rptr.2d 346.)

Signifieantly, Lozano rejected argu-
ments that an acknowledgement under
Probate Code section 6452 must be (1) a
witnessed writing and (2) made after the
child was born so that the child is identi-
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fied. In doing so, Lozane initially noted
there were no such requirements on the
face of the statute. (Lozang supra, 51
Cal.App.th at p. 848, 59 Cal.Rptr.2d 346.)
Lozano next looked to the history of the
statute and made two observations in de-
clining to read such terms into the statu-
tory language. First, even though the
Legislature had previously required a wit-
nessed writing in cases where an llegiti-
mate child sought to inherit from the fa-
ther’s estate, it repeaied such reguirement
in 1975 in an apparent effort to ease the
evidentiary proof of the parent-child rela-
tionship. (7bid.) Second, other statutes
that required a parent-child relationship
expressly contained more formal acknowl-
edgement requirements for the assertion
of certain other rights or privileges. {See
id. at p. 849, 59 CalRptr.2d 346, citing
Code Civ._JgProc, § 376, subd, (c),
Health & Safety Code, § 102750, & Fam.
Code, § 7574) Had the Legislature want-
ed to impose more stringent requirements
for an acknowledgement under section
6452, Lozano reasoned, it certainly had
precedent for doing so. (Lozano, supra,
51 CalApp4th at p. 849, 59 Cal.Rptr.2d
346.)

Apart from Probate Code seetion 6452,
the Legislature had previously imposed an
acknowledgement requirement in the con-
text of a statute providing that a father
could legitimate a child born out of wed-
lock for all purposes “by publicly acknowl-
edging it as his own” (See Civ.Code,
former § 230.)* Since that statiite dealt
with an analogous subject and employed a
substantially similar phrase, we address

4, Former section 230 of the Civil Code pro-
vided: “The father of an illegitimate child, by
publicly acknowledging it as his own, receiv-
ing it as such, with the consent of his wife, if
he is married, into his family, and otherwise
treating it as if it were a legitimate child,
thereby adopts it as such; and such child is
thereupon deemed for all purposes legitimate
from the time of its birth. The foregoing
provisions of this Chapter do not apply to
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the case law construing that legislation
below.

In Blythe v. Ayres (1892) 96 Cal. 532, 31
P. 915, decided over a century ago, this
court determined that the word “acknowl-
edge,” as it appeared in former section 230
of the Civil Code, had no technical mean-
ing. (Blythe v. Ayres, supra, 96 Cal. at p.
577, 31 P. 915.) We therefore employed
the word’s common meaning, which was
“%o0 own or admit the knowledge of’”
(Ibid. [relying upon Webster's definition];
see also Estate of Gird (1910} 157 Cal. 534,
542, 108 P. 499.) Not only did that defini-
tion endure in case law addressing legiti-
mation (Fstate of Wilson (1958) 164 Cal
App.2d 385, 388-389, 330 P.2d 452 see
Estate of Gird, supra, 157 Cal. at pp. 542-
548, 108 P. 499), but, as disenssed, the
word retains virtually the same meaning in
general usage today—“to admit to be true
or as stated;  confess,” (Webster's New
World Diet., supre, at p. 12: see Webster's
3d New Internat. Dict., supra, at p. 17}

Notably, the decisions construing former
section 230 of the Civil Code indicate that
its public acknowledgement requirement
would have been met where a father made
a single confession in court to the paterni-
ty of a ehild. '

In Estate of McNamare (1919) 181 Cal.
82, 183 P. 552, for example, we were emp-
hatie in recognizing that a single unequivo-
cal aet could satisfy the acknowledgement
requirement for purposes of statutory legi-
timation, Although the record in that case

such an adoption.” (Enacted 1 Cal. Civ.Code
(1872) § 230, p. 68, repealed by Stats. 1975,
ch. 1244, § 8, p. 3196.)

In 1975, the Legislature enacted Califor-
nia’s Uniform Parentage Act, which abolished
the concept of legitimacy and replaced it with
the concept of parentage. (See Adoption of
Kelsey 8. (1992) 1 Cal.4th 816, 828-829, 4
Cal.Rptr.2d 615, 823 P.2d 1216.)
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had eontained additional evidence of the
father’s acknowledgement, we focused our
gttention on his josone act of signing the
birth certificate and proelaimed: “A more
public acknowledgement than the act of
[the decedent] in signing the ehild’s birth
certificate deseribing himself as the father,
it would be difficult to imagine™ (Id. at
pp. 97-98, 183 P. 552.)

. Similarly, in Estate of Gird, supra, 157
Cal. 534, 108 P. 499, we indicated in dictum
that “a public avowal, made in the courts”
would constitute a public aclaiowledgement
under former section 230 of the Civil Code,
{Estate of Gird, supra, 157 Cal. at pp. 542
543, 108 P. 499.)

Finally, in Wong v Young (1947) 80
Cal.App.2d 391, 181 P.2d 741, a man’s ad-
mission of paternity in a verified pleading,
made in an action seeking to have the man
declared the father of the child and for
child support, was found to have satisfied
the public acknowledgement requirement
of the legitimation statute. (Id. at pp.
393304, 181 P.2d T41l) Such admission
was also deemed to constitute an acknowl-
edgement under former Probate Code sec-
tion 255, which had allowed illegitimate
children to inherit from their fathers under
an acknowledgement requirement that was
even more stringent than that contained in
Probate Code section 6452° (Wong w.
Young, supra, 80 Cal.App.2d at p. 394, 181
P2d T41; see also Estate of De Loveage
(1904) 142 Cal. 158, 168, 75 P. 790 [indicat-
ing in dictum that, under a predecessor to
Probate Code section 256, father sufficient-
ly acknowledged an illegitimate child in a
single witnessed writing declaring the
child as his son]) Ultimately, however,

5. Section 255 of the former Probate Code
provided in pertinent part: * ‘Every illegiti-
mate child, whether born or conceived but
unborn, in the event of his subsequent birth,
is an heir of his mother, and also of the
person who, in writing, signed in the presence
of a competent witness, acknowledges himself
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legitimation of the child under former sec-
tion 230 of the Civil Code was not found
because two other of the statute’s express
requirements, ie., receipt of the child into
the father’s family and the father’s other-
wise treating the child as his legitimate
child (see ante, fn. 4), had not been estab-
lished. (Wong v Young supre, 80 Cal
App.2d at p. 394, 181 P.2d 741.)

[5]1 Although the foregoing authorities
did not involve section 6462, their views on
parental acknowledgement of out-of-wed-
loek children were part of the legal land-
scape when the first modern statutory
forerunner to that provision was enacted
in 1985. (See former § 64085, added by
Stats,1983, ch. 842, § 55, p. 3084, and
amended by Stats.1984, ch. 892, § 42, p.
3001.) Where, as here, legislation has
been judieially construed and a subsequent
statute on the same or an analogous sub-
Jeet uses identical or substantially similar
language, we may presume that the Legis-
lature intended the_lmgsame construction,
unless a contrery intent clearly appears.
{In re Jerry B. (1994) 29 Cal. App.4th 1432,
1437, 856 Cal Rptr.2d 155; sce also Peopie
v. Masbruch (1996) 13 Cal4th 1001, 1007,
55 Cal.Rptr.2d 760, 920 P.2d 705; Belridge
Farms v Agricultural Lobor Relations
Bd. (1978) 21 Cal3d 551, 557, 147 Cal
Rptr. 165, 580 P.2d 665} Since no evi-
dence of a contrary intent clearly appears,
we may reasonably infer that the types of
acknowledgement formerly deemed suffi-
cient for the legitimation statute (and for-
mer section 256, as well) suffice for pur-
poses of intestate succession under section
6452.%

ta be the father, and inherits his or her estate,
in whole or in part, as the case may be, in the
same mannet as if he had been born in lawful

wedlock. ..." " {Estate of Ginochio (1974) 43
CalApp.3d 412, 416, 117 Cal.Rptr. 565, ital-
ics omitted.}
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Doner-Griswold disputes whether the
acknowledgement required by Probate
Code section 6452 may be met by a fa-
ther's single act of acknowledging a child
in court. In her view, the requirement
contemplates a situation where the father
establishes an ongoing parental relation-
ship with the child or otherwise acknowl-
edges the child’s existence to his subse-
quent wife and children. To support this
cohtention, she relies on three other au-
thorities addressing acknowledgement un-
der former section 230 of the Civil Code:
Blythe v. Ayves, supra, % Cal. 532, 31 P.
815, Zstate of Wilsom, supra, 164 Cal.
App.2d 385, 330 P.2d 452, and Estate of
Muaxey (1967) 257 Cal.App.2d 891, 64 Cal
Rptr. 837,

In Blythe v. Ayres, suprs, 98 Cal. 532,
31 P. 915, the father never saw his illegiti-
mate child because she resided in another
country with her mother. Nevertheless,
he “wag garrulous upon the subject” of his
paternity and “it was his eommon topie of
conversation.” (fd. at p. 577, 31 P. 915.)
Not only did the father declare the child to
be his child, “to all persons, upon all ocea-
gions,” but at his request the child was
named and baptized with his surname.
(Ibid.) Based on the foregoing, this court
remarked that “it could almost be held
that he shouted it from the house-tops.”
(fbid) Acecordingly, we concluded that the
father's public acknowledgement under
former seetion 230 of the Civil Code could
“hardly be considered debatable.” (Blythe
v Ayres, supro, 96 Cal at p. 577, 31 P.
915.)

6. Probate Code section 6452's acknowledge-
ment requirement differs from that found in
former section 230 of the Civil Code, in that
section 6432 does not require a paremt ko
"publicly” acknowledge a child born owt of
wedlock., That difference, however, fails to
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In FEstate of Wilson, supre, 164 Cal
App.2d 385, 330 P2d 452, the evidence
showed that the father had acknowledged
to his wife that he was the father of a c¢hild
born to another woman. (Id. at p. 389, 330
P2d 452)) Moreover, he had introduced
the child as his own on many oecasions,
ineluding at the funeral of his mother.
(7bid.) In light of such evidenee, the Court
of Appeal. upheld the trial court’s finding
that the father had publicly acknowledged
the child within the contemplation of the
legitimation statute.
goIn Estate of Mazey, supra, 257 Cal.
App.2d 391, 64 CalRptr. 837, the Court of
Appeal found ample evidence supporting
the trial court’s determination that the fa-
ther publiely acknowledged his illegitimate
son for purposes of legitimation. The fa-
ther had, on several occasions, visited the
house where the child lived with his moth-
er and asked about the child’s school at-
tendance and general welfare. (/d. at p.
397, 64 Cal.Rptr. 837.) The father also, in
the presence of others, had asked for per-
miggion t¢ take the child to his own home
for the summer, and, when that request
was refused, said that the child was his son
and that he should have the child part of
the time. (I/bid.) In addition, the father
had addressed the child as his son in the
presence of other persons. (Ihid.)

Doner-Griswold correctly points out
that the foregoing decisions illustrate the
principle that the exdstence of aclmowl-
edgement must be decided on the eircum-
stances of cach case. (Estate of Baird
(1924) 193 Cal. 226, 277, 223 P. 974.) In
those decisions, however, the respective
fathers had not confessed to paternity in a
legal action. Consequently, the courts

accrue to Doner-Griswold’'s benefit. If any-
thing, it suggests that the acknowledgement
contermnplated in section 6452 encompasses a
broader spectrum of conduct than that associ-
ated with the legitimation statute.
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Jooked to what other forms of public ac-
knowledgement had been demonstrated by
fathers. (See also Lozono, supra, 51 Cal.
Appdth 843, 59 CalRptr.2d 346 [examin-
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Second, even though Blythe v. Ayres,
supre, 96 Cal. 532, 31 P. 915, Estate of
Wilson, supra, 164 Cal.App.2d 385, 330
P.2d 452, and Esiate of Maxey, supra, 257

ing father’s acts both before and after _IgsCal.App.2d 891, 64 Cal.Rptr. 837, vari-

child’s birth in aseertaining acknowledge-
ment under § 6452].)

That those decisions recognized the va-
lidity of different forms of acknowledge-
ment should not detract from the
weightiness of a father’s in-court ac-
knowledgement of a child in an action
seeking to establish the existence of a
parent and child relationship. (See Es-
tote of Gird, supra, 157 Cal. at pp. 542~
543, 108 P. 499; Wong v Young, suprn,
80 CalApp.2d at pp. 393-394, 181 P.2d
741.) As aptly noted by the Court of
Appeal below, such an acknowledgement
is a critical one that typically leads to a
paternity judgment and a legally enforce-
able obligation of support. Accordingly,
such acknowledgements carry as much, if
not greater, significance than those made
to certain select persons (Hstate of Max-
ey, supra, 257 Cal.App.2d at p. 397, 64
Cal.Rptr. 837) or “shouted ... from the
house-tops” (Blythe v Ayres, suprq, %
Cdl. at p. 577, 31 P. 915).

[6] Doner-Griswold’s authorities do
not persuade us that section 6452 should
be read to require that a father have per-
sonal contact with his out-of-wedlock child,
that he make purchases for the child, that
he receive the child into his home and
other family, or that he treat the child as
he does his other children. First and fore-
most, the language of section 6452 does
not support such requirements. (See Lo-
zano, suprg, 51 CalAppdth at p. 848, 59
Cal.Rptr.2d 346.) We may not, under the
gnise of interpretation, insert qualifying
provisions not included in the statute.
{California Fed. Savings & Loan Assn. v.
City of Los Angeles (1995) 11 Cal.dth 342,
349, 45 CalRptr2d 279, 902 P.2d 297.)

ously found such factors significant for
purposes of legitimation, their reasoning
appeared to flow directly from the express
terms of the controlling statute. In con-
trast to Probate Code section 6452, former
section 230 of the Civil Code provided that
the ' legitimation of a child born out of
wedlock was dependent upon three distinet
conditions: (1) that the father of the child
“publicly acknowledgfe] it as his own™; (2)
that he “receivle] it as such, with the con-
sent, of his wife, if he is married, into his
family”; and (3) that he “otherwise treat{ ]
it as if it were a legitimate child.” (Amnte,
fn. 4; see Hsiate of De Laveaga, supra,
142 Cal. at pp. 168-169, 75 P. 790 [indicat-
ing that although father acknowledged his
illegitimate son in a single witnessed writ-
ing, legitimation statute was not satisfied
because the father never received the child
into his family and did not treat the child
a8 if he were legitimate].) That the legiti-
mation statute eontained such explicit re-
quirements, while section 6452 requires
only a natural parent's acknowledgement
of the child and contribution toward the
child’s support or care, strongly suggests
that the Legislature did not intend for the
latter provision to mirror the former in all
the partieulars identified by Doner-Gris-
wold. (See Lozano, supra, 51 Cal.App.dth
at pp. 848-849, 59 Cal.Rptr.2d 346; com-
pare with Fam.Code, § 7611, subd. (d) [a
man is “presumed” to be the natural father
of a child if “[h]e receives the child into his
home and openly holds out the child as his
natural child”].)

In an attempt to negate the sipnificance
of Draves's in-court confession of paterni-
ty, Doner—Grisweld emphasizes the eir-
cumstance that Draves did not tell his two
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other children of Griswold’s existence.
The record here, however, stands in sharp
contrast to the primary authority she of-
fers on this point. Estate of Baind, supra,
193 Cal. 225, 223 P. 974, held there was no
publie acknowledgement under former sec-
tion 230 of the Civil Code where the dece-
dent admitted paternity of a child to the
child’s mother and their mutual aecquain-
tances but actively concealed the child’s
existenee and his relationship to the child’s
mother from his own mother and sister,
with whom he had intimate and affection-
ate relations. In that ease, the decedent
not only failed to tell his relatives, family
friends, and business associates of the
child (198 Cal. at p. 252, 223 P. 974), but
he affirmatively denied paternity to a half
brother and to the family coachman {id. at
p. 277, 223 P. 974). In addition, the dece-
dent and the child’s mother masqueraded
under a fietitious name they assumed and
gave to the child in order to keep the
decedent’s mother and siblings in igno-
rance of the relationship. ({d at pp. 260~
261, 223 P. 974.) In finding that a publie
acknowledgement had not been estab-
lished on such facts, Fstate of Batrd stat-
ed: “A distinction will be recognized be-
tween a mere failure to disclose or publicly
acknowledge paternity and a willful mis-
representation in regard to it; in such cir-
cumstances there must be no purposeful
concealment of the fact of paternity.” (Id.
at p. 276, 223 P. 974.)

JgeUniike the situation in Esiate of
Baird, Draves confessed to paternity in a
formal legal proceeding. There {8 no evi-
dence that Draves thereafter disclaimed
his relationship to Griswold to people
aware of the circumstances (see ante, fn.
3), or that he affirmatively denied he was
Griswold's father despite his confession of
paternity in the Ohio eourt proceeding.
Nor is there any suggestion that Draves
engaged in contrivances to prevent the
discovery of Griswold’s existence. In light
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of the obvious dissimilarities, Doner—Gris-
wold’s reliance on Estate of Baird is rois-
placed.

Estofe of Ginochio, supra, 43 Cal App.3d
412, 117 Cal.Rptr. 565, likewise, is inappo-
site. That case held that a judicial deter-
mination of paternity fellowing a vigorous-
ly contested hearing did not establish an
acknowledgement sufficient to allow an il-
legitimate child to inherit under section
255 of the former Probate Code. (See anie,
fn. 5.) Although the court noted that the
decedent ultimately paid the child support
ordered by the eourt, it emphasized the
circumstance that the decedent was de-
clared the child’s father agoinst his will
and at no time did he admit he was the
father, or sign any writing acknowledging
publicly or privately such fact, or other-
wise have contact with the child. (Estate
of (rinochio, supre, 43 Cal.App.3d at pp.
416417, 117 CealRptr. 565.) Here, by
contrast, Draves did not contest paternity,
vigorously or otherwise. - Instead, Draves
stood before the eourt and openly admitted
the parent and child relationship, and the
record dizcloses no evidence that he subse-
quently disgvowed such admission to any-
one with knowledge of the circumstances.
On this record, section 6462's acknowl-
edgement requirement has been satisfied
by a showing of what Draves did and did
not do, not by the mere fact that paternity
had been judicially declared.

Finally, Doner-Griswold eontends that a
1996 amendment of section 6452 evinees
the Legislature’s unmistakable intent that
a decedent’s estate may not pass to sib-
lings who had no contact with, or were
totally unkmown to, the decedent. As we
shall explain, that contention proves too
much.

Prior to 1996, section 64562 and.a prede-
cesgsor statute, former section 6408, ex-
pressly provided that their terms did not
apply to “a natural brother or a sister of
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the child” born out of wedlock.” In con-
gtruing former section 6408, Estate of Cor-
coran (1992} 7 CalApp.4dth 1099, ¢ Cal
Rptr.2d 475 held that a half sibling was a
spatural brother or sister” within the
meaning of such |gsexception. That hold-
ing effectively allowed a half sibling and
the issue of another half sibling to inherit
from a decedent's estate where there had
been no parental acknowledgement or sup-
port of the decedent as ordinarily re-
guired. In direct response to Estefe of
Corcoran, the Legislature amended section
8452 by eliminating the exception for natn-
ral siblings and their issue. (Stats.1996,
ch. 862, § 15; see Sen. Com. on Judiciary,
Analysis . of Assem. Bill No. 2751 (1995-
1996 Reg. Sess.) as amended June 3, 1996,
pp. 17-18 (Assembly Bill No. 2751).) Ac-
cording to legislative documents, the Com-
mission had recommended deletion of the
statutory exception because it “creates an
undesirsble risk that the estate of the
deceased out-of-wedlock child will be
claimed by siblings with whom the dece-
dent had no contaet during lifetime, and of
whose existence the decedent was un-
aware.” (Assem. Com., on Judiciary,
Anslysis of Assem. Bill No. 2751 (1996~
1996 Reg. Sess.) a8 introduced Feb. 22,
1996, p. 6; see also Sen. Com. on Judicia-

7. Former section 6408, subdivision {d)} pro-
vided: “If a child is born out of wedlock,
neither a parent nor a relative of a parent
(except for the issue of the child or a natural
brother or sister of the child or the issue of that
brother or sister) inherits from or through the
child on the basis of the relationship of parent
and child between that parent and child un-
less both of the following requirements are
satisfied: [¥} (1) The parent or a relative of
the parent aclmowledged the child. [T] (2)

. The parent or a relative of the parent contrib-
uted to the support or the care of the child.”
{Stars.1990, ch. 79, § 14, p. 722, italics add-
ed.)

8. We observe that, under certain former ver-
sions of Ohic law, a father's confession of
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ry, Analysis of Assem, Bill No. 2751, su-
pre, at pp. 17-18.)

This legislative history does not compel
Doner-Griswold’s construction of section
8452, Reasonably read, the comments of
the Commission merely indicate its con-
cern over the “undesirable risk” that un-
known siblings could rely on the statutory
exception to make claims against estates.
Neither the language nor the history of
the statute, however, evinces a clear intent
to make inheritance contingent upon the
decedent’s awareness of or contact with
such relatives. {See Assem. Com. on Ju-
diciary, Analysis of Assem. Bill No, 2751,
supra, at p. 6; see also Sen. Com., on
Judiciary, Analysis of Assem. Bill No.
2751, supra, at pp. 17-18) Indeed, had
the Legislature intended to categorieally
preclude intestate succession by a natural
parent or a relative of that parent who
had no contact with or was unknown to
the deceased child, it could easily have so
stated. Instead, by deleting the statutory
exception for natural siblings, thereby
subjecting siblings to section 6462z dual
requirements of acknowledgement and
support, the Legislature acted to prevent
sibling inheritance under the type of cir-
cumstances presented in Estaie of Corcor-
an, supra, T CalApp.dth 1093, 9 Cal
Rpir2d 475, and to substantially reduce
the risk noted by the Commission.®

paternity in an Ohio juvenile court proceeding
was not the equivalent of a formal probate
court “aclmowledgement” that would have
. allowed an illegitimate child to inherit from
the father in that state. (See Estate of
Vaughan (2001) 90 Ohio St.3d 544, 740
N.E.2d 259, 262-263.) Here, however, Don-
er—Griswold does not dispute that the right of
the succession claimants to succeed to Gris-
-wold’s property is governed by the law of
Griswold's domicile, i.e,, California law, not
the law of the claimants’ domicile or the law
of the place where Draves’s acknowledgement
occurred. {Civ.Code, §8 755, 946; see Estare
of Lund (1945) 26 Cal.2d 472, 493495, 159
P.2d 643 {where father died domiciled in Cali-
fornia, his out-of-wedlock son could inherit
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B. Requiremeni of a Natural Par-
ent and Child Relationship

Section 6452 limits the ability of a “natu-
ral parent” or “a relative of that parent” to
inherit from or throogh the child “on the
basis of the parent and child relationship
hetween that parent and the child.”

Probate Code section 6453 restricts the
means by which a relationship of a natural
parent to a child may be established for
purposes of intestate suceession® (See
Estate of Senders (1992) 2 Cal.App.dth
462, 474475, 3 Cal.Rptr.2d 536} Under
section 6453, subdivision {(a), a natural par-
ent and child relationship is established
where the relationship is presumed under
the Uniform Parentage Act and not rebut-
ted. (Fam.Code, § 7600 et seq.) It is
undisputed, however, that none of those
presumptions applies in this case.

Alternatively, and as relevant here, un-
der Probate Code section 6453, subdivigion
{b), a natural parent and child relationship

where all the legitimation requirements of
former § 230 of the Civ. Code were met, even
though the acts of legitimation occurred while
the father and son were domiciled in two
other states wherein such acts were not legal-
Iy sufficient}.)

9. Section 5453 provides in full: “For the pur-
pose of determining whether a person is a
‘natural parent’ as that term is used is this
chapter: [T] {a) A natural parent and child
velationship is established where that rela-
tionship is presumed and not rebutted pursu-
ant to the Uniform Parentage Act, Part 3
{commencing with Section 7600) of Division
12 of the Family Code. [7] (b) A natural par-
ent and child relationship may be established
pursuant to any other provisions of:the Uni-
form Parentage Act, except that the relation-
ship- may not be established by an action
under subdivision (c) of Section 7630 of the
Family Code umless any of the following con-
ditions exist: [1] (1) A court order was en-
tered during the father's lifetime declaring
paternity. [T] (2) Paternity is established by
clear and convincing evidence that the father
has openly held cut the child as his own. [T]
{3) It was impossible for the father to hold out
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may be established pursuant to section
7630, subdivision (¢) of the Family Code,®
if a court order was entered during the
father’s lifetime declaring paternity,!
(§ 6453, subd. (b)(1).)

[71 See conmtends the question of
Draves's paternity was fully and finally
adjudicated in the 1941 bastardy proceed-
ing in Ohio. That proceeding, he {pargues,
satisfies both the Uniform Parentage Aet
and the Probate Code, and should be bind-
ing on the parties here. '

[8] If a valid judgment of paternity is
rendered in Ohio, it generally is binding on
California courts if Ohio had jurisdietion
over the parties and the subject matter,
and the parties were given reasonable no-
tice and an opportunity to be heard,
{Ruddock v. Ohls (1979) 81 Cal.App.3d 271,
276, 164 Cal.Rptr. 87.) California courts
generally recognize the importance of a
final determination of paternity. (E.g.,

the child as h.15 own and pétemity is astab-
lished by clear and convincing evidence."

10. Family Code section 7630, subdivision (c)
provides in pertinent part: “An action to de-
termine the existence of the father and child
relationship with respect to a child who has
no presumed father under Section 7611 ...
may be brought by the child or personal rep-
resentative of the child, the Department of
Child Support Services, the mother or the
personal representative or a parent of the
mother if the mother has died or is a minor, a
man alleged or alleging himself to be the
father, or the personal representative or a
parent of the alleged father if the alleged
father has died or is a minor. An action
under this subdivision shall be consolidated
with a proceeding pursuant to Section 7662 (f
a proceeding has been filed under Chapter 5
{commencing with Section 7660}, The paren-
tal rights of the alleged natural father shall be
determined as set forth in Section 7664."

11. See makes no attempt to establish
Draves's nattral parent status under other
provisions of section 6453, subdivision (b).
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Weir v Ferreira (1997) 59 Cal.App.dth
1509, 1520, 70 CalRptr2d 33 (Weir);
Guardignship of Clerelyn 8. (1983) 148
Cal.App.3d 81, 85, 195 Cal Rptr. 646; cf.
Estate of Camp (1901) 131 Cal, 469, 471, 63
P. 736 [same for adopiion determinations].)

Doner-Griswold does not dispute that
the parties here are in privity with, or
clgim inheritance through, those who are
hound by the bastardy judgment or are
estopped from attacking it. (See Weir,
supra, 59 CalAppdth at pp. 15616-1517,
1521, 70 CalRBptr.2d 33.) Instead, she
contends See has not shown that the issue
adjudicated in the Ohio bastardy proceed-
ing is identical to the issue presented here,
that is, whether Draves was the natural
parent of Griswold.

Although we have found no California
case directly on point, one Ohio decision
has recognized that a bastardy judgment
rendered in Ohio in 1950 was res judicata
of any proceeding that might have been
brought under the Uniform Parentage Act.
(Birman v Sproat (1988} 47 Ohio App.3d
65, 546 N.E.2d 1354, 1357 [child born cut
of wedlock had standing to bring will con-
test based upon a paternity determination
in a bastardy proceeding brought during
testator’s life]; see also Black’s Law Dict.,
supre, at pp. 146, 1148 [equating a bastar-
dy proceeding with a paternity suit].) Yet
another Ohio decision found that parent-
age proceedings, which had found a dece-
dent to be the “reputed father” of a child,”
satisfied an Ohio legitimation statute and
conferred standing upon the illegitimate
child to contest the decedent’s will where
the father-child relationship was estab-
lished prior to the decedent’s death. {Beck
v Jolliff (1984) 22 Ohic App.3d 84, 489
N.E.2d 325, 829; see also Estate of Hicks
(1993) 90 Ohio App.J3d 483, 620 N.E.2d

12, The term “reputed father’’ appears io have
reflected the language of the relevant Ohio
statute at or about the time of the 1941 bas-
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1086, 1088-1089 [parentage issue must be
determined prior to the father’s death to
the extent the parent-child relationship is
being established under the chapter gov-
erning descent and distribution].} While
we are not bound to follow these Chio
authorities, they persuade us that the 1941
bastardy proceeding decided the identical
issue presented here.

Next, Doner-Griswold argues the Ohio
judgment should not be given res judicata
affect because the . bastardy proceeding
was quasi-criminal in nature. ]It is her
position that Draves's confession may have
reflected only a decision to avoid-a jury
trial instead of an adjudication of the pa-
ternity issue on the merits.

To support this argument, Doner-Gris-
wold relies upon Pease v Pease (1988) 201
Cal.App.3d 29, 248 Cal Rptr. 762 (Pense).
In that case, a grandfather was sued by
his grandchildren and others in a civil
action alleging the grandfather’s molesta-
tion of the grandchildren. When the
grandfather cross-complained against his
former wife for apportionment of fault, she
filed a demuwrrer contending that the
grandfather was collaterally estopped from
asserting the negligent character of his
acts by virtue of his guilty plea in a erimi-
nal proceeding involving the same issues.
On appeal, the judgment dismissing the
croas-complaint was reversed. The appel-
late court repscned that a trial court in a
eivil proceeding may not give collateral
estoppel effeet to a criminal convietion in-
volving the same issues if the convietion
resulted from a guilty plea. “The issue of
appellant’s guilt was not fully litigated in
the prior criminal proeceeding; rather, ap-
pellant’s plea bargain may reflect nothing
more than a compromise instead of an
ultimate determination of his guilt. Appel-

tardy proceeding. (See Stafe ex rel. Discus v.
Van Do (1937) 56 Dhio App. 82, 10 N.E.2d
14, 16.)
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lant’s due process right to a hearing thus
outweighs any countervailing need to limit
litigation or conserve judicial resources.”
(Id. at p. 34, 246 Cal.Rptr. 762, fn. omit-
ted.)

Even assuming, for purposes of argn-
ment only, that Psase’s reasoning may
properly be invoked where the father’s
admission of paternity occurred in a bas-
tardy. proceeding (see Reems v State ex
rel. Favors (1936) 53 Ohic App. 19, 4
N.E.24 151, 152 [indicating that a bastardy
proceeding is more civil than criminal in
character]), the eircumstances here do not
call for its application. Unlike the situa-
tion in Pease, neither the in-court admis-
sion nor the resulting paternity judgment
at issue is being challenged by the father
{(Draves). Moreover, neither the father,
nor those claiming a right to inherit
through him, seek to litigate the paternity
issue. Accordingly, the father’s due pro-
cess rights are not at issue and there is no
need to determine whether such rights
might outweigh any eountervailing need to
limit litigation or conserve judicial re-
gsources.  (See Pense, supra, 201 Cal
App.3d at p. 34, 246 Cal. Rptr, 762.)

Additionally, the record fails to support
any claim that Draves’s confession merely
reflected a compromise. Draves, of
course, is no longer living and can offer no
explanation as to why he admitted paterni-
ty in the bastardy proceeding. Although
Doner-Griswold suggests that Draves con-
fessed to avoid the publicity of a jury trial,
and not because the paternity charge had
merit, that suggestion is purely speculative

and finds no evidentiary support in the-

record.

_lgFinally, Doner-Griswold argues that
See and Griswold's half siblings do not
have standing to seek the requisite pater-
nity determination pursuant to the Uni-
form. Parentage Act under section 7630,
subdivision (c) of the Family Code. The
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question here, however, i3 whether the
judgment in the bastardy proceeding initi-
ated by Griswold’s mother forecloses Don-
er-Griswold’s relitigation of the parentage
issue. ‘

[9] Ailthough Griswold’s mother was
not acting pursuant to the Uniform Par-
entage Act when she filed the bastardy
complaint in 1941, neither that legislation
nor the Probate Code provision should be
construed to ignore the force and effect of
the judgment she obtained. That Gris-
wold’s mother brought her action to deter-
mine paternity long before the adoption of
the Uniform Parentage Aect, and that all
procedural requirements of an action un-
der Family Code section 7630 may not
have been followed, should not detract
from its binding effect in this probate pro-
ceeding where the issue adjudicated was
identical with the issue that would have
been presented in a Uniform Parentage
Act acton. (See Weir, supra, 59 Cal
Appdth at p. 1521, 70 Cal.Rptr.2d 33.)
Moreover, a prior adjudication of paternity
does not compromise a state’s interests in
the accurate and efficient disposition of
property at death. (See Trimble v. Gor-
don (1977) 430 U.S. 762, 772 & fn. 14, 37
S.Ct. 1459, 52 L.Ed.2d 31 [striking down a
provision of a state probate act that pre-
cluded a category of illegitimate children
from participating in their intestate fa-
thers’ estates where the parent-child rels-
tionship had been established in state
court paternity actions prior to the fathers’
deaths].)

In sum, we find that the 1941 Ohio
judgment was a court order “entered dur-
ing the father’s lifetime declaring paterni-
ty” (§ 6463, subd. (b)(1)), and that it estab-
lishes Draves as the natural parent of
Griswold for purposes of intestate suceces-
sion under section 6452,

DisposrTion

[10] “‘Succession to estates is purely a
matter of statutory regulation, which can-
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not be changed by the couris.”” (Estate of
De Cigaram, supre, 1560 Cal. at p. 688, 89
P. 833.) We do not disagree that a natural

nt who does no more than openly ac-
jmowledge & child in court and pay court-
ordered child support may not reflect a
particularly worthy predicate for inheri-
tance by that parent’s issue, but gection
452 provides in unmistakable language
that it shall be so. While the Legislature
remains free to reconsider the matter and
" may choose to change the rules of succes-
gion at any time, this eourt will not do so
under the pretense of interpretation.

The judgment of the Court of Appeal is
affirmed.

GEORGE, C.J., KENNARD, 1.,
WERDEGAR, J., CHIN, J., concur.

Concurring Opinion by BROWN, J.

I reluctantly concur. The relevant case
law strongly suggests that a father who
admits paternity in court with no subse-
quent disclalmers “acknowledge(s] the
child” within the meaning of subdivision (a)
of Probate Code section 6452, Moreover,
neither the statutory language nor the leg-
islative history supports an alternative in-
terpretation. Accordingly, we must affirm
the judgment of the Court of Appeal.

Nonetheless, I believe our holding today
contravenes the overarching purpese be-
hind our laws of intestate succession—to
carry out “the intent a decedent without a
will is most likely to have had.” (16 Cal
Law Revision Com. Rep. (1982) p. 2319.)
I doubt most children born out of wedlock
would have wanted to bequeath a share of
their estate to a “father” who never con-
tacted them, never mentioned their exis-
tence to his family and friends, and only
paid court-ordered child support. I doubt
even more that these children would have
wanted to bequeath a share of their estate
to that father’s other offspring. Finaily, [
have no doubt that most, if not all, children
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born out of wedlock would have batked at
bequeathing a share of their estate to a
“forensic genealogist.”

To avoid such a dubious outeome in the
future, I believe our laws of intestate sue-
cession should allow a parent to inherit
from a child born out of wedlock only if the
parent has some sort of parental connec-
tion to that ehild. For example, requiring
a parent to treat a child born out of wed-
lock as the parent’s own before the parent
may inherit from that child would prevent
today’s outcome. (See, eg., Bullock .
Thomas (Mizs.1995) 6569 So.2d 574, 577 [a
father must “openly treat” a child born out
of wedlock “as his own” in order to inherit
from that child].) More importantly, such
a requirement would comport with the
stated purpose behind our laws of sucees-
sion because that child likely would have
wanted to give a share of his estate to a
parent that treated him as the parent’s
OWI. :

Of course, this court may not remedy
this apparent defect in our intestate suc-
cession statutes. Only the Legislature
may make the appropriate revisions. I
urge it to do so here.
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