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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study M-200 November 14, 2001

First Supplement to Memorandum 2001-91

Criminal Sentencing Statutes (Comments of
California District Attorneys Association)

The Commission has received a letter from Charles E. Nickel, representing

the California District Attorneys Association (CDAA), suggesting a number of

reforms to the weapon and injury enhancement provisions of criminal

sentencing law. The letter is attached. The staff has not had an opportunity to

analyze the CDAA suggestions in detail. However, the suggestions are

summarized below. All references in this memorandum are to the Penal Code.

Elimination of Redundant Sentencing Provisions Generally

CDAA identifies a number of provisions that state specific rules that are

also stated elsewhere as general rules. For example, Section 12022.7(g) provides

that an enhancement does not apply unless the fact of great bodily injury is

charged in the accusatory pleading and admitted or found to be true by the

trier of fact. This specific provision is redundant in light of general language in

Section 1170.2(e) (“All enhancements shall be alleged in the accusatory

pleading and either admitted by the defendant in open court or found to be

true by the trier of fact.”). CDAA proposes that the redundant specific

provisions be deleted.

Codification of Court Decisions

CDAA identifies three provisions that have either been interpreted by the

California Supreme Court, or which raise issues that are the subject of ongoing

litigation. CDAA proposes to amend two of these sections to codify the holding

of the Supreme Court (Sections 12022.5(d) and 12022.5(f)), and to amend the

third to resolve the question that is generating litigation (Section

12022.53(e)(1)).

Mark Overland, the Commission’s consultant representing the defense bar,

questions the need to codify holdings of the Supreme Court. Mr. Overland also

believes that the proposed change to Section 12022.53(e)(1) is premature, as

there is ongoing litigation on the issue.
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Elimination of Redundant Enhancements

CDAA identifies six instances where the same set of facts would justify

imposition of two different enhancement provisions. In one case, a specific

enhancement carries the same term as a general enhancement and CDAA

recommends deletion of the specific provision. Cf. Sections 12022.5(a) & (c). In

each of the other cases, the two applicable enhancements vary significantly in

the sentence imposed and CDAA proposes repeal of the lesser enhancement.

For example, if a defendant is alleged to have fired a gun from a car with the

intent to cause great bodily injury or death and to have caused great bodily

injury or death, the defendant may be subject to an enhancement of five, six, or

10 years under Section 12022.55, or 25 years to life under Section 12022.53.

CDAA would repeal Section 12022.55.

The staff notes that there are minor differences between some of the pairs of

applicable enhancements. For example, Section 12022.55 requires that there be

an intent to cause great bodily injury or death. Section 12022.53(d) requires only

that the defendant intentionally fire the gun. Such distinctions will need to be

examined.

“Shall” and “May”

CDAA notes that 145 of 150 enhancements provide that a person “shall” be

punished by an additional term. Five sections provide that a person “may” be

punished by an additional term. CDAA characterizes the use of “may” as

“incorrect” and inconsistent with the overwhelming majority of enhancements

as well as the “controlling provision for imposing enhancements” in Section

1170.1(d). CDAA proposes replacing the term “may” with “shall” in each of the

five sections identified. Uncodified intent language would provide that these

changes “are not intended to alter the existing authority and discretion of the

court to strike those enhancements or to strike the additional punishment for

those enhancements pursuant to Section 1385 of the Penal Code.”

Language Uniformity

The CDAA draft of proposed legislation makes some changes to “clarify

and conform the language of the enhancement statutes to make these

provisions as uniform and consistent as possible.”
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Conclusion

Many of the changes proposed by CDAA are nonsubstantive and would

help to simplify or clarify existing law. If the Commission decides to pursue

CDAA’s suggestions for reform, the staff will prepare a detailed analysis for

consideration at a subsequent meeting.

Respectfully submitted,

Brian Hebert
Staff Counsel








































