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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study H-851 August 13, 2001

Memorandum 2001-73

Nonjudicial Dispute Resolution Under CID Law: Due Process in Association
Rulemaking and Decisionmaking (Staff Draft)

The Commission has instructed the staff to draft statutory language

establishing procedures for decisionmaking by a homeowners association in two

contexts: (1) architectural review, and (2) adoption of “operating rules.” This

memorandum presents draft language for the Commission’s review. Two letters

from Judge Charles Egan Goff, generally discussing fairness in association

decisionmaking, are also attached for the Commission’s review.

This memorandum also provides additional information regarding the use of

nonjudicial foreclosure to collect monetary penalties.

ARCHITECTURAL REVIEW

The governing documents of many common interest developments contain

aesthetic or architectural standards governing the appearance and design of

individual units within the development. Typically, these standards are

interpreted and enforced by the board of the homeowners association (or by a

separate architectural review committee), which has authority to approve or

disapprove proposed property improvements or alterations.

A decision regarding an individual member’s request to improve or alter his

or her separate interest is adjudicative (it decides a particular case rather than

setting a general policy). Adjudicative decisionmaking by a homeowners

association may be subject to constitutional due process requirements. See

generally Memorandum 2001-55. In addition, the common law requires that a

homeowners association provide procedural fairness in making adjudicative

decisions affecting its members. See Ironwood Owners Ass’n IX v. Solomon, 178 Cal.

App. 3d 766, 772 (1986) (“When a homeowners’ association seeks to enforce the

provisions of its CCRs to compel an act by one of its member owners, it is

incumbent upon it to show that it has followed its own standards and procedures

prior to pursuing such a remedy, that those procedures were fair and reasonable,

and that its substantive decision was made in good faith, and is reasonable, not
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arbitrary or capricious.”); Cohen v. Kite Hill Community Ass’n, 142 Cal. App. 3d

642, 651 (1983) (“The business and governmental aspects of the association and

the association’s relationship to its members clearly give rise to a special sense of

responsibility upon the officers and directors.… This special responsibility is

manifested in the requirements of fiduciary duties and the requirements of due

process, equal protection, and fair dealing.”). Both of the cases cited involve

architectural review decisions.

California has no statutory or regulatory procedure for association

decisionmaking in the context of architectural review — nor does the Uniform

Common Interest Ownership Act (1994). The staff has prepared a draft

procedure, which is discussed below.

Flexibility

There are a wide range of types and sizes of common interest developments.

Some vest architectural review authority in the board of directors, others in an

appointed architectural review committee. Some have highly detailed

architectural standards, others have very general standards that are fleshed out

and interpreted by the decisionmaking body. It would not make sense to impose

a “one-size-fits-all” procedure on all homeowners associations. Instead, the staff

draft codifies the principles expressed in Ironwood and Cohen: an association

should have a written decisionmaking procedure that is fair and reasonable,

should follow its own procedure, and should act in good faith. The staff draft

also provides a statutory procedure that an association can adopt for its own use.

Basic Elements of Proposed Statutory Procedure

The proposed statutory procedure is designed to limit the procedural burden

in straightforward cases, with more rigorous procedures in contested cases or

cases that involve a “variance” from established standards. In general, a written

application would be submitted and the decisionmaking body would issue a

written decision, which would include an explanation of the basis of the decision.

If the decisionmaking body fails to issue a decision within 30 days, the request is

deemed approved. A hearing would only be required where an applicant

appeals a disapproval decision.

If the decisionmaking body finds that a proposed improvement or alteration

would require a “variance” from established architectural standards or could

have a substantial negative effect on other member’s separate interests, the
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decisionmaking body would notify members who are likely to be affected and

solicit their opinions. This should provide advance notice to third parties in

appropriate cases, without requiring third party notice in every case.

A procedure along the lines proposed in the staff draft would have three

principal benefits: (1) it would increase the likelihood that a decisionmaker

would actually follow a fair procedure, (2) it would add to an applicant’s sense

that the process is legitimate (especially if the decision includes an explanation

for a disapproval), thereby reducing the likelihood of subsequent court

challenge, and (3) if there is a court challenge, it would increase the likelihood

that the court could decide the case on its merits, rather than simply overturning

a decision for failure to follow adequate procedures.

Neutral Decisionmaker

As Judge Goff points out in his letter, the neutrality of the decisionmaker is an

important element of procedural fairness. However, true neutrality may be

difficult to achieve in a decisionmaking body made up of association members.

As owners of property in the development, decisionmakers may have personal

interests in improvements or alterations proposed by their neighbors. This is

especially true in the early stages of a development, when the developer controls

appointments to the “architectural committee.” During the first year of

development, the developer appoints all of the committee members. In years two

to five (or until 90 percent of the lots are sold, whichever comes first), the

developer appoints a majority of the committee members. Committee members

appointed by the developer need not be members of the association. 10 Cal. Code

Regs. § 2792.28. In all probability, a developer is going to appoint committee

members who will protect the developer’s financial interests in the development.

One approach to achieving neutral decisionmaking would be to impose a rule

disqualifying a person from participating in a decision that affects the person’s

economic interests. This is conceptually similar to the rule prohibiting state

officials from participating in making a decision in which the official knows he or

she has a financial interest. See Gov’t Code § 87100. However, such a rule would

probably be impractical. During the early stages of development, or in a small

association, it is conceivable that all members of the architectural review body

might be disqualified under such a rule. Such a rule would also not address other

potential sources of bias, such as personal animosity or favoritism.
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Another possible approach would be to require that a homeowners

association delegate architectural review decisionmaking authority to a neutral

third party, such as a professional management company. However, this would

involve significant costs. Despite anecdotal reports of abuse, the staff is not sure

that biased decisionmaking is so widespread as to justify requiring that all

homeowners associations hire outside decisionmakers.

Another option would be to establish a clear statutory duty of good faith. A

director of a mutual benefit corporation is already subject to such a duty.

Corporations Code Section 7231(a) provides:

A director shall perform the duties of a director, including
duties as a member of any committee of the board upon which the
director may serve, in good faith, in a manner such director
believes to be in the best interests of the corporation and with such
care, including reasonable inquiry, as an ordinarily prudent person
in a like position would use under similar circumstances.

A similar duty could be imposed on a person making an architectural review

decision. This is the approach taken in the staff draft. Eventually, the

Commission may wish to consider generalizing the conduct standard provided

in Corporations Code Section 7231(a) to apply to all homeowners association

decisionmakers. This would then apply to directors or other officers in

unincorporated associations.

Staff Draft

A staff draft of architectural review provisions is set out below:

§ 1378. Review of proposed improvements and alterations
1378. (a) If the governing documents require approval of the

board of directors or other reviewing body before an association
member may improve or alter the member’s separate interest, the
association shall do all of the following:

(1) Adopt a fair and reasonable procedure for making a decision
regarding a proposed improvement or alteration of an association
member’s separate interest.

(2) Include the decisionmaking procedure in its governing
documents.

(3) Follow the procedure provided in the governing documents
in making a decision regarding a proposed improvement or
alteration of an association member’s separate interest.

(b) A person who participates in making a decision regarding a
proposed improvement or alteration of an association member’s
interest shall do so in good faith, in a manner the person believes to
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be in the best interests of the association, and with such care,
including reasonable inquiry, as an ordinarily prudent person in a
like position would use under similar circumstances.

Comment. Section 1378 is new. It is consistent with existing law
requiring procedural fairness in making a decision regarding a
proposed improvement to or alteration of an association member’s
separate interest. See Ironwood Owners Ass’n IX v. Solomon, 178 Cal.
App. 3d 766, 772 (1986); Cohen v. Kite Hill Community Ass’n, 142 Cal.
App. 3d 642, 651 (1983)

Subdivision (c)(1) requires that an association adopt a fair and
reasonable decisionmaking procedure. Section 1379 provides a
default procedure to be used by an association that has not yet
adopted its own procedure.

Subdivision (c) is drawn from Corporations Code Section
7231(a) (standard of conduct for a director of nonprofit mutual
benefit corporation).

§ 1379. Default procedure
1379. (a) This section provides a default procedure for making a

decision regarding a proposed improvement or alteration of an
association member’s separate interest where the improvement or
alteration is subject to approval by the association. The procedure
applies where an association has not yet adopted a fair and
reasonable procedure, as required by Section 1379.

(b) An association member who wishes to make an
improvement or alteration to the member’s separate interest shall
submit a written application to the board of directors or other body
responsible for reviewing applications.

(c) If a proposed improvement or alteration would require a
variance from standards expressed in the governing documents, or
if the board of directors or other reviewing body determines that
the proposed improvement or alteration could have a substantial
negative effect on the separate interests of other association
members, the board of directors or other reviewing body shall
provide notice of the application to potentially affected members
and solicit their opinions regarding the proposed improvement or
alteration.

(d) Within 30 days of submission of an application, the board of
directors or other reviewing body shall issue its decision to the
applicant, by personal delivery or first class mail. The decision shall
be in writing and shall include a statement explaining the basis for
the decision, including reference to any facts or provisions of the
governing documents that support the decision.

(e) If the board of directors or other reviewing body does not
issue a decision within 30 days of receipt of the application, the
application is deemed approved.
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(f) An applicant may appeal a disapproval by submitting a
notice of appeal to the board of directors within 30 days of issuance
of the decision, by personal delivery or first class mail. The appeal
shall be considered and decided at the next regularly scheduled
meeting of the board of directors. Any association member may
address the board regarding the appeal.

Comment. Section 1379 is added to provide a fair and
reasonable procedure for review of a proposed improvement or
alteration of an association member’s separate interest. As
subdivision (a) makes clear, the procedure only applies if it has
been adopted by an association and included in its governing
documents.

OPERATING RULES

Approval of a majority of association members is required to amend an

association’s declaration, articles of incorporation, or bylaws. See Memorandum

2001-55. However, there does not seem to be any requirement of member

approval for the adoption, amendment, or repeal of an association’s “operating

rules.” The Department of Real Estate’s regulations seem to vest authority to

“formulate” operating rules in the board of directors, but do not specify any

procedure for doing so:

(a) The powers and duties of the governing body of the
Association shall normally include, but shall not be limited to, the
following:

…
(7) Formulation of rules of operation of the common areas and

facilities owned or controlled by the Association.

10 Cal. Code Regs. § 2792.21(a). While this regulation is limited to rules relating

to the “operation of common areas and facilities,” there does not seem to be any

statutory limit on the scope of operating rules. Davis-Stirling merely provides

that an association’s “governing documents” include “operating rules of the

association,” without defining what is meant by “operating rules.” Civ. Code

§ 1351(j). In practice, it appears that homeowners associations adopt operating

rules to govern a range of subjects other than operation of common areas and

facilities, including architectural review standards and procedures, noise

regulation, monetary penalty schedules, etc.

The Commission knows from its work on the rulemaking provisions of the

Administrative Procedure Act that it is important for a person subject to a rule to
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have advance notice of the rule and an opportunity to comment on it before it

takes effect. It is also important that the rule be readily available to persons who

are subject to it. Such basic procedural protections lead to better rules and help

ensure that people are not unfairly surprised by the requirements of new rules.

Scope of Operating Rules

Considering the ease with which a board of directors can modify operating

rules (under existing law, there seem to be no procedural impediments), there

may be some areas that should not be subject to regulation by operating rules.

For example, matters as significant as monetary penalties for violation of the

governing documents, architectural standards, and rules governing conduct on a

member’s separate interest should perhaps require member approval. This could

perhaps be accomplished by requiring that such matters be addressed in the by-

laws rather than in operating rules. See Corp. Code § 7151 (“by-laws may contain

any provision, not in conflict with law or the articles, for the management of the

activities and for the conduct of the affairs of the corporation)”). However, it isn’t

clear that an unincorporated association would have “by-laws.” Another possible

approach would be to recognize two classes of association rules: (1) rules

governing operation of common areas and facilities, which would be subject to

the minimal procedures described below, and (2) all other rules, which would be

subject to a more burdensome procedure involving direct member approval. If

the Commission favors either of these approaches, the staff will draft

implementing language for Commission review.

It may also be advisable to define “operating rule” so as to clearly exclude

association decisions that are case-specific. For example, in Lamden v. La Jolla

Shores Clubdominium Homeowners Ass’n, 21 Cal. 4th 249, 980 P.2d 940, 87 Cal. Rptr.

2d 237 (1999), an association decided to “spot-treat” a termite infestation, rather

than fumigating the entire building. A member sued, claiming that the decision

diminished the value of her unit. The court held that “where a duly constituted

community association board, upon reasonable investigation, in good faith and

with regard for the best interests of the community association and its members,

exercises discretion within the scope of its authority under relevant statutes,

covenants and restrictions to select among means for discharging an obligation to

maintain and repair a development’s common areas, courts should defer to the

board’s authority and presumed expertise.” We do not want to create a situation

where a member could challenge such a decision by arguing that it is an invalid
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“underground rule” (i.e., it should have been adopted under the operating rule

procedure, but was not). The staff draft includes a definition of “operating rule”

to address this issue.

Staff Draft

A staff draft of procedures for operational rulemaking are set out below.

§ 1357.1. “Operating rule” defined
1357.1. For the purposes of this title, “operating rule” means a

generally applicable rule adopted by an association to govern its
operations and the rights or obligations of its members. “Operating
rule” does not include a decision by an association in a particular
case.

Comment. Section 1357.1 is new. It makes clear that “operating
rule” means a rule of general application and does not include case-
specific association decisions.

§ 1357.2. Rulemaking procedure
1357.2. (a) Before adopting, amending, or repealing an operating

rule the board of directors shall distribute notice of the proposed
rule change to every association member, by personal delivery or
first class mail. The notice shall describe the proposed rule change
and indicate the date that it will take effect.

(b) After distributing the notice, the board of directors shall
accept written comments regarding the proposed rule change for at
least 15 days before it takes effect.

(c) If, after distributing the notice, the board of directors revises
its proposed rule change, it shall distribute the revised rule change
to every association member, at least five days before it takes effect,
by personal delivery or first class mail.

Comment. Section 1357.2 is new. It establishes a simple notice
and comment procedure for changes to an association’s operating
rules.

§ 1357.3. Emergency rule change
1357.3. (a) Notwithstanding Section 1375.2, if the board of

directors determines that immediate adoption, amendment, or
repeal of an operating rule is necessary to address a threat to public
health and safety, or to prevent substantial economic loss to the
association, it may adopt, amend, or repeal an operating rule
immediately by distributing notice of an emergency rule change to
every association member, by personal delivery or first class mail.

(b) Notice of an emergency rule change shall include a
description of the rule change and an explanation of why an
immediate rule change is required to address a threat to public
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health and safety, or to prevent substantial economic loss to the
association.

Comment. Section 1357.3 is new. It establishes an expedited
procedure for making changes to an association’s rules as necessary
to address an emergency.

§ 1357.4. Availability of rules
1391.(a) An association shall provide a complete copy of its rules

to each of its members.
(b) At the time that the pro forma budget required by Section

1365 is distributed, the association shall also distribute a rule
update to each of its members, indicating any changes to its rules
that were made in the preceding fiscal year. An update need not be
distributed if no changes were made to the rules in the preceding
fiscal year.

(c) An association’s rules shall be available for inspection by any
association member.

Comment. Section 1391 is new. It provides for distribution of
association rules to association members. Subdivision (c) is a
specific application of the general rule permitting member
inspection of association records. See Section 1363(f).

NONJUDICIAL FORECLOSURE

Under existing law, a homeowners association can use nonjudicial foreclosure

as a means of collecting an overdue assessment. Civ. Code § 1367. The question

has arisen whether nonjudicial foreclosure can be used to collect a fine

“assessed” against a member of an association for failure to follow association

rules. With two exceptions, it cannot.

Civil Code Section 1367(c) provides as follows:

Except as indicated in subdivision (b), a monetary penalty
imposed by the association as a disciplinary measure for failure of a
member to comply with the governing instruments, except for the
late payments, may not be characterized or treated in the governing
instruments as an assessment which may become a lien against the
member’s subdivision interest enforceable by the sale of the interest
under Sections 2924, 2924b, and 2924c.

Section 1367(b) appears to allow the use of nonjudicial foreclosure to collect

monetary penalties in two cases:

(1) Property damage to common areas. Section 1367(b) allows nonjudicial

foreclosure of a lien to collect a “monetary penalty imposed by the association as
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a means of reimbursing the association for costs incurred by the association in

the repair of damage to common areas and facilities for which the member or the

member’s guests or tenants were responsible,” so long as authority to impose

such a lien is set forth in the association’s governing documents. This fairly

straightforward rule is complicated by a Department of Real Estate regulation

providing:

A monetary penalty imposed by the Association … as a means
of reimbursing the Association for costs incurred by the Association
in the repair of damage to common areas and facilities for which
the member was allegedly responsible … may not be characterized
nor treated in the governing instruments as an assessment which
may become a lien against the member’s subdivision interest
enforceable by a sale of the interest in accordance with the
provisions of Sections 2924, 2924b and 2924c of the Civil Code.

10 Cal. Code Regs. § 2792.26(c). Section 1367(b) expressly states the Legislature’s

intent not to contravene this regulation. Thus, so long as the Department of Real

Estate has jurisdiction over an association’s governing documents, the

association cannot use nonjudicial foreclosure to collect a penalty for damage to

association property. However, once the Department loses jurisdiction, an

association could amend its governing documents to allow for nonjudicial

foreclosure to collect such debts. The staff notes that the relationship between

Section 1367(b) and the regulation quoted above is not clear as presently drafted.

When the Commission considers ways to improve the drafting and organization

of Davis-Stirling, it should consider redrafting Section 1367 to clarify the matter.

(2) Late payment penalties. Section 1367(b) provides that a modest late payment

penalty (as well as interest and collection costs) can be added to the amount of an

overdue assessment that is subject to collection through nonjudicial foreclosure.

Respectfully submitted,

Brian Hebert
Staff Counsel
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