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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study M-200 August 8, 2001

Memorandum 2001-69

Criminal Sentencing Statutes (Comments on Tentative Recommendation)

In March, the Commission approved a tentative recommendation relating to

Criminal Sentencing: Weapon and Injury Enhancements. The proposed law would

reorganize weapon and injury enhancement provisions, without making any

substantive changes to sentencing law. The purpose of the reorganization is to

make it easier to find enhancement provisions and provide a logical structure for

better organization of sentencing provisions in the future.

The Commission received a number of letters commenting on the tentative

recommendation. These letters are attached in the exhibit, as follows:

Exhibit p.

1. California District Attorneys Association (July 27, 2001).............. 1

2. Steve Cooley, District Attorney, Los Angeles County
(July 27, 2001) ............................................. 7

3. Tony Rackauckas, District Attorney, Orange County
(July 27, 2001) ............................................. 9

4. Terry R. Farmer, District Attorney, Humboldt County
(July 27, 2001) ............................................. 10

5. J. Michael Mullins, District Attorney, Sonoma County
(July 27, 2001) ............................................. 11

6. McGregor W. Scott, District Attorney, Shasta County
(July 27, 2001) ............................................. 12

7. Gary T. Yancey, District Attorney, Contra Costa County
(July 30, 2001) ............................................. 13

8. Steve Cooley, District Attorney, Los Angeles County
(July 30, 2001) ............................................. 14

9. Paul J. Pfingst, District Attorney, San Diego County
(July 30, 2001) ............................................. 15

10. Phillip J. Cline, District Attorney, Tulare County (July 30, 2001) ....... 16

11. George W. Kennedy, District Attorney, Santa Clara County
(July 31, 2001) ............................................. 18

12. John Lovell, California Peace Officers Association, California Police
Chiefs Association (July 31, 2001) ............................. 20

13. Michael D. Bradbury, District Attorney, Ventura County
(July 31, 2001) ............................................. 21

14. Jan Scully, District Attorney, Sacramento County (July 31, 2001) ....... 23
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This memorandum discusses the issues raised in the comment letters. After

considering these issues, the Commission should decide whether to proceed with

the criminal sentencing project.

GENERAL RESPONSE

The California District Attorneys Association (CDAA), district attorneys from

11 counties, the California Peace Officers Association, and the California Police

Chiefs Association all oppose or strongly oppose the proposed law. The CDAA

letter provides the most detailed commentary. Many of the other letters simply

indicate approval of the position taken by CDAA. Three general concerns were

raised in the letters: (1) nonsubstantive reorganization would not be helpful, (2)

section renumbering would result in substantial costs, and (3) the proposed law

would inadvertently create new problems. These general concerns are discussed

more fully below.

No comments were received supporting the proposed law.

NONSUBSTANTIVE REORGANIZATION UNHELPFUL

The commentators do not believe that a nonsubstantive reorganization of

sentence enhancement provisions would be helpful. Exhibit p. 24:

Sentencing law will remain as complex as it already is. The
practical difficulties for attorneys and the courts arise not from the
organization and numbering of the enhancements, but rather out of
the application and interaction of these enhancements with the
substantive crimes, and the sentencing considerations and
procedures as to the crimes themselves. This proposal will not
affect any of these.

See also Exhibit pp. 2 (“This proposal to reorganize and renumber various

weapon and injury enhancements without substantive change does nothing to

simplify the law.”), 7 (“simply consolidating and renumbering various weapon

and injury sentence enhancements does nothing to simplify California’s

sentencing law.… Any effort to truly simplify California’s sentencing laws

should involve eliminating unnecessary and obsolete sentence enhancements

and combining sentence enhancements involving similar activities or injuries.”),

11 (“the proposal simply does not go far enough and will not solve the

problem”), 15 (“it serves almost no purpose to reorganize and renumber certain

enhancements with no substantive improvement and no simplification of the
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law”), 18-19 (“Cases are reversed for sentencing error for a variety of reasons,

including improper reasons for the imposition of an aggravated term, failure to

state reasons for consecutive sentences, and failure to state reasons for the denial

of probation. None of these errors is avoided by the proposal.”).

The staff agrees that a more ambitious reform effort, involving elimination of

obsolete and redundant provisions, would be desirable. However, the history of

such reform efforts suggests that a more substantive project would likely fail —

from 1988 to 1995, Senator Lockyer introduced seven different sentencing reform

bills, none of which were enacted into law; two bills that would reform sentence

enhancement provisions along the lines proposed by commentators failed to

clear committees in 1999. While the benefits of a nonsubstantive reorganization

might be modest, the staff hoped that they might be achievable.

In addition to those who maintain that the proposed law does too little, some

commentators suggest that a nonsubstantive reorganization would make the law

more complex. For example, CDAA maintains that the organization of existing

law is “far more intuitive” than the proposed law, noting that enhancements that

apply to all felonies are found within two narrow areas of the Penal Code, and

that crime-specific enhancements are almost all located near the crime that they

enhance. See Exhibit p. 3. The staff disagrees with CDAA’s assessment. Under

existing law both weapon and injury enhancements are combined in an article

entitled “Unlawful Carrying and Possession of Weapons” despite the fact that

many of the weapon enhancements relate to “use” of a weapon (rather than

“carrying” or “possession”) and none of the injury enhancements relate to

weapons. Of the 43 sections in that article, only 17 relate to enhancements. By

contrast, the proposed law would group all weapon and injury enhancements in

a title entitled “Sentence Enhancements,” with separate chapters for “Weapon

Enhancements” and “Injury Enhancements.” Weapon enhancements would be

further divided into articles for “possession or provision” of a weapon and for

“use” of a weapon. Crime-specific enhancements would be moved to the new

title, but replaced with specific statutory cross-references to the new location. To

the uninitiated, the proposed organization should be much more accessible and

intuitive than existing law.



– 4 –

RENUMBERING COSTS

The most significant objections to the proposed law relate to the costs

resulting from section renumbering. In the tentative recommendation, the

Commission specifically asked for input as to whether the costs relating to

section renumbering would outweigh the benefits of reorganization. The

commentators clearly believe that they would. The various types of costs cited

are discussed below.

Programming

Due to the complexity of sentencing laws, many counties rely on computer

software to generate complaints for prosecutors and to track cases. See Exhibit

pp. 3-4:

There is no widely used program in California common to
District Attorney’s offices. Indeed most of the 58 counties have
unique proprietary software that has to be reprogrammed with
every change in the pleading statutes. That process involves highly-
paid programmers, often on contract to counties, as well as District
Attorney staff that must update tables and sunset dates. The cost of
reprogramming hits small and medium counties especially hard.
The amount of programming is the same for each county and that
makes the relative cost higher for offices with smaller budgets.
Money for programmers must be found in budgets that are now
straining to provide basic prosecution services.

See also Exhibit p. 21:

For the past several years, my office has been engaged in a
massive joint effort to consolidate our computer systems with those
of our local court and police agencies. When the DUI provisions of
the Vehicle Code were renumbered, it took a great deal of time and
effort to re-program the various systems to recognize the new
statute numbers. As noted by CDAA, the current proposal involves
a much grander renumbering scheme that would surely require
even more time and effort for reprogramming.

Inter-Agency Communications

Not only would renumbering require reprogramming of computer systems as

discussed above, it would also require changes to the methods used to

communicate between district attorneys’ offices and other agencies. See Exhibit

p. 4:
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Prosecutorial offices at every level are in constant
communication with a wide variety of investigative agencies,
including local sheriff, police, Consumer Affairs, Department of
Insurance, Bureau of Narcotic Enforcement, Highway Patrol,
Department of Motor Vehicles, State University and College Police,
Contractors State Licensing Board, all Federal Investigators,
especially Border Patrol, Naval and Army and Air Force Criminal
Investigative Services.

The common language between and among these agencies
includes the use of the California Penal Code sections dealing with
firearms and injury enhancements. The use of multiple major data
systems that have these sections encoded is essential to effective
communications and the effective and timely investigation and
prosecution of violent crimes. These systems include California
Law Enforcement Tracking System, Automated Regional Justice
Information System, Justice Reporting Information System,
Regional Juvenile Information System, Inmate Booking Information
System, Jail Information Management System, and too many others
to cite within all 58 counties. The Commission’s proposal would
have an instant negative effect on the effectiveness of those and
other systems by introduction of a duplicative numbering system
with no apparent benefit to regional and state law enforcement
communications. The present systems include many legacy
applications that were written in very old computer languages, like
COBOL, which are very expensive to modify because of the lack of
current available training and the shortage of experienced
programmers.

See also Exhibit p. 16:

We also agree, in particular with the [CDAA] reasoning
concerning the complication to interagency communications. We
have several small police departments in [Tulare] County. A
change such as recommended would require the complete
retraining of each of these police departments. This would be an
almost impossible burden to place on a small rural county such as
ours.

Training and Replacement of Reference Materials

Many of the commentators object that changes in section numbering will

require substantial retraining of experienced personnel. What’s more, new

personnel will need to learn both the old and new numbering systems. See

Exhibit p. 4:

CLRC’s proposal would not simply create a short-term need to
train prosecutors about the new system. District Attorney
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personnel (as well as other professionals within the criminal justice
system) would always need to be familiar with both the new and
old numbering systems in order to analyze and apply case law,
understand the nature of prior convictions, and file cases where the
charged crime took place before the enactment of this proposal.

See also Exhibit p. 18:

Adding to the complexity, my attorneys (as well as judges,
defense attorneys, probation officers, police officers, and booking
officers) will need to operate within both systems for many years to
come. My lawyers, for instance will need to recognize the code
sections as presently numbered and translate to the new system, to
analyze priors to add to charging documents on new offenses, to
structure sentencing exposure and to interpret case law articulated
under the old numbers as it applies to the same concepts but with
new numbers attached. The opportunity for human error, including
sentencing error, is compounded with the change.

See also Exhibit pp. 7-9, 15, 21, 23-24.

Section renumbering will also require revision or replacement of reference

materials, including treatises and manuals. See Exhibit p. 4:

Indeed, many new offenses will require a knowledge of the old
and new numbering schemes just to get the initial pleading
correctly charged. That means writing and producing new
manuals, new training courses, new crime summaries, and dealing
with new prosecutors and law enforcement officers who will need
new dual training. Manuals, summaries, and training all cost dearly
to cash-strapped local prosecutors.

UNINTENDED CONSEQUENCES

Due to the complexity of sentencing law, many commentators are concerned

that any effort to reform the sentencing statutes will necessarily lead to

unintended negative consequences. See Exhibit p. 5:

The massive drafting requirements imposed by the proposed
sentencing reform will inevitably result in countless drafting errors
that will create unintended consequences in the criminal law
system similar to past reform efforts. It is difficult, if not impossible,
to locate past legislation that substantially impacted sentencing
laws without creating unintended error. Even a modest proposal to
reorganize driving under the influence (DUI) sentencing provisions
in a “nonsubstantive” manner resulted in a loophole for recidivists
that had to be addressed by the Court of Appeal.…
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… The DUI sentencing reorganization, which was on a much
smaller scale, took many years and required many hours of
meetings from representatives of various law enforcement agencies,
the State Department of Motor Vehicles, State Department of
Alcohol and Drug programs and drinking driver programs to
redraft a sentencing scheme. The group worked from 1991 through
1997 in order to introduce a legislative proposal … which required
two working legislative sessions to pass through the Legislature in
1998. Thereafter, it required two years of legislative clean-up and
an appellate court decision to fix a whole host of problems
including chaptering conflicts and technical errors with the DUI
sentencing renumbering. Even considering the amount of work and
effort dedicated to the current sentencing proposal, renumbering
the enhancement provisions will undoubtedly create unanticipated
problems for years to come.

CDAA provides four examples of errors in the proposed law. See Exhibit p. 5.

Two of the examples involve cases where the staff was unsure whether a

proposed change was problematic and specifically asked for feedback from the

public (i.e., changes to Sections 1170.2 and 12022.53(j)). If the Commission

decides to proceed with this project, the staff will ask CDAA for detail as to the

nature of these errors and will draft any necessary corrections for the

Commission’s review.

The other two errors apparently involve problems with existing law that were

not addressed in the proposed law (i.e., the Commission only proposed

relocating Section 1170.1(f)-(g), but CDAA suggests that we should also have

amended subdivisions (a) and (h) to correct existing substantive defects). In

keeping with the nonsubstantive nature of this project, the staff did not attempt

to identify and correct substantive defects in existing law. If the Commission

decides to proceed with this project, the staff could investigate the issues pointed

out by CDAA and present draft revisions for the Commission’s review.

CONCLUSION

On first considering the criminal sentencing project, the Commission’s

consultants advised that a nonsubstantive reorganization would likely prove

unpopular, primarily due to the cost and inconvenience associated with section

renumbering. The Commission accepted that this might well be the result, but

thought it worthwhile to prepare a tentative recommendation reorganizing a

small part of the sentencing laws, in order to get a broader commentary on the
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merits of a nonsubstantive reorganization. As it turns out, the consultants’ initial

impressions have been strongly confirmed. Opposition to the proposed law is

universal amongst those who commented, and that opposition seems to be

primarily based on objections to the cost and inconvenience of section

renumbering.

In addition to the expected resistance to learning a new numbering system,

commentators have pointed out other significant problems that the proposed law

would create, including: (1) the cost of reprogramming computing and inter-

agency communication systems, some of which are antiquated, and (2) the need

to retain familiarity with the old numbering system for a considerable time, in

order to correctly charge crimes occurring before the change in the law and to

correctly determine the nature of prior offenses.

The risk of inadvertent negative results is probably manageable, considering

the Commission’s careful process and the assistance that we would receive from

our consultants and from the many interested persons. However, given the

history of sentencing reform efforts, and the views expressed in the comment

letters, it seems unlikely that the commentators would share the staff’s optimism

on this point.

Considering that the proposed law is strongly opposed by those who are

intended to benefit from it, it also seems likely that the proposed law would face

substantial difficulties in the Legislature.

The staff finds many of the commentators’ objections persuasive. The costs

associated with the proposed law may well outweigh the benefit to be derived

from a purely nonsubstantive reorganization. Some commentators indicate that a

more substantive reform might justify the costs associated with section

renumbering, and the Commission may wish to consider working with CDAA

and the defense bar to see if there are any points of consensus on useful

substantive reforms. However, the prospects of political success for a more

substantive project are not promising. Moreover, such a project would involve

the Commission in a highly politicized area of the law. Historically, the

Commission has been reluctant to work on such politically charged issues.

Respectfully submitted,

Brian Hebert
Staff Counsel
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