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INTRODUCTION

Memorandum 2001-19 reviews correspondence commenting on the

background study prepared for the Commission by Professor Susan F. French of

UCLA Law School, Scope of Study of Laws Affecting Common Interest Developments

(November 2000). This supplemental memorandum presents additional

correspondence received since issuance of Memorandum 2001-19.

Exhibit p.

1. Mylos Sonka & Cheryl A. Tanasovich, Homeowners, Nicasio ......... 1
2. Skip Daum, CAI, California Legislative Action Committee ........... 6
3. R. Moon, Homeowner, San Rafael ...............................10
4. Charles Egan Goff, Homeowner, Truckee .........................11
5. Mary M. Howell, Attorney, San Diego............................13

We do not reproduce attachments to these letters here. We will consider them

during the course of this study in connection with the specific issues to which

they relate.

The purpose of this supplemental memorandum is not to deal with the merits

of specific issues raised. Rather it is to indicate to the Commission the types of

issues people have identified, to assist the Commission in determining the scope

of and priorities for this study.

ISSUES ADDRESSED IN SCOPE REPORT

General Reaction

Charles Egan Goff believes that the root source of problems homeowners

have with CID governance is the tyranny of the directorate, the solution to which

is separation of powers (to avoid concentration of power in one or a few

individuals).
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Replace Davis-Stirling Act with UCIOA

Skip Daum suggests as an area for Commission review that the Commission

investigate the possibility of replacing the Davis-Stirling Act with UCIOA.

Provide Better Protection to Members of CIDs

Suggestions we have received for improvements that might be made to the

law to provide better protection for association members include the possibility

of audio or video recording of meetings, requiring or encouraging board

members to receive education and training, providing homeowners access to

records (including those currently subject to executive privilege), subjecting

boards and their members to penalties or sanctions, allowing on-line voting by

members, allowing certification that an association is restricted to senior housing,

requiring automatic disclosure to members of proxies and votes at board

elections. See comments of Skip Daum.

Charles Egan Goff advocates a Bill of Rights for all members.

Investigate Nonjudicial Oversight of CIDs

Skip Daum indicates that an appropriate matter for Commission review

would be whether the statute should create an oversight entity such as a Bureau

of Common Interest Developments. He also suggests that the Commission

investigate whether an ombudsman should be required for community

associations, including the funding and effectiveness of such a position.

Charles Egan Goff asks, “Why can’t an HOA have, besides directors (suggest

a better title be found), an ombudsman, some sort of ‘due process’ against

directors, an independent group to decide disputes, and a separate group to

propose amendments to CC&Rs and house rules, etc.?” Exhibit p. 12.

Broaden Coverage of CID Law

Mylos Sonka and Cheryl A. Tanasovich provide the example of their

community, which is not governed by the Davis-Stirling Act but should be in

order to provide reasonable and equitable standards of assessment practice. “We

need the law to do what no lawsuit or drafted agreement can do. We need it to

bring us to being a D-S HOA with D-S norms explicitly spelled out in the law,

including curtailing voting rights that allow a majority of owners to shift

unreasonable or unfair burdens to the minority of owners.” Exhibit p. 3

(emphasis in original). The same point is made by R. Moon.
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They also give a number of specific suggestions for principles governing (1)

membership in the association, (2) equitable assessments based on access, usage,

and special benefits principles, (3) voting rights, (4) coverage of municipal

functions such as fire protection, trash pickup, debris clean up, and mailboxes,

(5) association governance, and (6) CC&R changes. (The last issue is elaborated

below, “Changes in CC&Rs”.)

Skip Daum indicates it may be helpful to restate applicability of the Davis-

Stirling Act to CIDs formed before its enactment.

Charles Egan Goff indicates that his housing development has a volunteer

associations, not controlled by the Davis-Stirling Act. However, it has the same

problems as other association, and it should be included in the prospective

revised act.

Mary M. Howell urges extension of the CID law to cover non-common

interest communities, particularly senior communities. Absent a community

association to enforce restrictions, make assessments for maintenance, respond to

external legal challenges, amend CC&Rs to adapt to changed circumstances,

engage in alternative dispute resolution, and extend CC&Rs after their

expiration, these communities slowly fail.

ISSUES NOT ADDRESSED IN SCOPE REPORT

CID Development

Skip Daum indicates a need to consider whether a developer should give all

construction plans, change orders, operational schematics, contracts, governing

documents, etc., to the community association on its formation.

Education and Disclosure

Skip Daum suggests as an area for Commission review whether and how

home buyers may be apprised of CID laws and rules. Should the escrow process

be standardized? Should there be a right to rescind an offer to purchase real

property tied to receipt of CID disclosure information?

Changes in CC&Rs

Mylos Sonka and Cheryl Tanasovich indicate it is too difficult to amend basic

governing documents for changed circumstances. Their experience is that the

75% supermajority vote required by their CC&Rs is too high — a 51% vote
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would be better. “It has been our experience that supermajority requirements for

CC&R assessment changes tend to further disenfranchise numerical minorities

by raising the bar too high for reasonable changes. The path to community

functionality should be through more democracy, not less.” Exhibit p. 5.

Skip Daum raises the question whether declarations should be automatically

renewed as they expire even if there is no automatic renewal period written in

the document.

Association Management and Enforcement

Skip Daum suggests the Commission might review a number of issues

relating to association management and enforcement, including whether

recordation of a Notice of Noncompliance should be allowed, whether disclosure

dates and time periods should be standardized and summaries allowed, whether

first mortgages should be subordinated to assessment liens, whether payments

should be allocated to interest and collection costs before principal, whether

associations should be allowed to collect rent from tenants to cover past due

assessments of owners, whether the “Denver Boot” should be allowed for

violation of parking restrictions as an alternative to towing, whether the time

frame in which to distribute operating budgets should be expanded, and whether

a member who pays a proportional share of the association’s debt should be free

from further assessment for the debt.

Provide Better Protection to Directors and Officers of CIDs

Mary M. Howell urges greater protection in the law for volunteer officers and

directors of CIDs. She notes that associations serve municipal functions, but do

not enjoy municipal immunities. Dissident homeowners have plenty of remedies

available, including the power of recall against board members who fail to

perform properly. But board members have no protection against abusive

lawsuits by dissident homeowners. “If community associations do perform a

socially desirable end (and clearly, the ultimate determination of society, the

courts and this legislature is that they do), and if the legislature’s larger goal is to

provide safe, strong, attractive communities for its citizens, proper attention

must be paid to protecting the volunteers who serve, as well as those they serve.”

Exhibit p. 20 (emphasis in original).
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General Improvements in the Law

There were general suggestions for improvement of the law governing CIDs

that do not fall under any of the preceding general headings. These include the

need for greater clarity in the law regarding boundaries, common areas,

exclusive use areas, and easements, and revision of the law to reflect recent FCC

rules regarding telecommunication devices. See comments of Skip Daum.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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