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Second Supplement to Memorandum 2001-18

Mechanic’s Lien’s (Comment Letters)

The Commission has received a number of letters since the Fifth Supplement

to Memorandum 2000-78. Most of them are in response to a letter-writing

campaign — see Exhibit p. 10 (solicitation letter) and Exhibit p. 26 (reference to

article by Sam K. Abdulaziz in local builders exchange bulletin). At least in part,

this campaign is founded on some misconceptions: first, that the Commission has

recommended some package of statutory revisions and, second, that “these

changes would eliminate, YES ELIMINATE, the ability of sub-contractors,

laborers and suppliers to effectively collect on their contracts or work through the

lien law process.” See, e.g., Exhibit p. 10. Letters from the following persons are

attached:
Exhibit p.

1. Sue L. Kristensen, Kristensen Drywall, Winters (Dec. 12, 2000) .........1
2. James E. Miller, Garden Way, Pacific Grove (Dec. 15, 2000) ............2
3. Shirleen K. D’Amato, Watersaver Company, Inc., Denver, CO (Dec.

19, 2000) ..................................................3
4. Paul R. Cooley Jr., Cooley Construction, Inc., Victorville (Dec. 21, 2000) ..4
5. Robert E. Poole, Redwood Engineering, Tiburon (Dec. 21, 2000) ........5
6. Diane Robinson, Robinson & Moretti, Gilroy (Dec. 21, 2000) ...........6
7. Russell  Conroy, E & R Construction, Inc., San Dimas (Dec. 22, 2000) ....7
8. Oswald J. Da Ros, Da Ros, Inc., Santa Barbara (Dec. 26 2000) ...........8
9. J.H. Thompson, Jr., J.H. Thompson & Sons, Inc., Bermuda Dunes

(Dec. 26 2000) & attachment from Mission Clay Products ...........9
10. Michael Barrow, Camarillo Engineering Inc., Somis (Dec. 26 2000) .....11
11. Steve Stewart, Clearwater Pipeline, Inc., Perris (Dec. 27 2000) .........12
12. Paula M. Poss, Poss & Sons Pipeline, Riverside (Dec. 28 2000) .........13
13. Antonio M. Goncalves, A.M.G. Pipeline Inc., Fremont (Jan. 2, 2001) ....14
14. Gene Wood, Wood Construction, Alta Loma (Jan. 2, 2001)............15
15. Jackie Minyard, Minyard Excavating, Byron (Jan. 4, 2001) ............16
16. Herman Chavez, C&H Fence & Patio, Inc., Delano (Jan. 9, 2001) .......17
17. Chet Todd, Hanes Floor Inc., Redding (Jan. 11, 2001) ................18
18. Lisa Swinyard, Swinyard Construction, Thornton (Jan. 11, 2001).......19
19. Frank Collard, Catalina Pacific Concrete, Glendora (Jan. 11, 2001)......21
20. Michael M. Ghilotti, Ghilotti Bros. Inc., San Rafael (Jan. 15, 2001) ......23
21. Jennifer Hess, Bova Contracting Corporation, Anaheim (Jan. 16, 2001) ..24
22. Bob Painter, Western Star Nurseries, Sunol (Jan. 17, 2001) ............25
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23. Larry Goddard, Vice President, Robert S. Bryant, General
Contractor, Inc., Redding (Jan. 19, 2001) ........................26

24. William A. Murphy, Builders Disbursements, Inc., Glendale (Jan. 22,
2001)....................................................27

25. Sam K. Abdulaziz, Abdulaziz & Grossbart, North Hollywood (Jan.
29, 2001) (email version) ....................................29

The gist of these letters is to express concern and opposition to any move to

alter or abolish subcontractors’ or suppliers’ mechanic’s lien rights. Very few of

these letters, or the first 33 attached to earlier supplements, express any opinion

on the alternatives under discussion. Many of these letters evidence problems in

getting paid by general contractors — which suggests to the staff that they might

be well-advised to support efforts to address the problems involving credit and

payment practices in the construction industry. See, e.g., Exhibit pp. 1, 7, 9, 15, 17,

18, 19-20 (“General Contractors are simply ‘paper contractors.’ They produce

nothing and supply nothing ….”), 23, 25 (“… exposing the material supplier to

manipulations of unscrupulous general contractors …”).

There is little if any sympathy expressed for homeowners who may be

penalized by the same practices that victimize the small subcontractor. In fact, the

writers usually do not distinguish between cases where the owner has paid the

prime contractor and cases where the owner has not paid at all. But see Exhibit

pp. 25, 26.

We can’t tell whether subcontractors or suppliers are aware of protective

actions they could take — and that they expect the far less knowledgeable

homeowner to take — or, if they are aware, that they should have any

responsibility to protect their financial interests. See, e.g., Exhibit pp. 1, 7 (“only

method to guarantee payment would be to demand cash up front”), 9 , 13 (“only

recourse of payment”), 14, 15, 16, 25 (“Why would we extend unsecured credit?”).

Subcontractors would be forced to pay cash to suppliers. Exhibit p. 12. But see

Exhibit p. 20 (joint checks).

There are a number of interesting and revealing comments in these letters. The

staff does not intend to abstract them all here, but a few will give the flavor:

Some report CSLB inadequacies. One writer reports that the CSLB refuses to

do anything when she has complained about prime contractors who don’t pay

their subcontractors. Exhibit p. 1. See also Exhibit p. 19.

A number of writers point out how “disastrous it would be to go unpaid on

even one job” for the small businessperson. See, e.g., Exhibit pp. 2, 13, 17, 18.
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Subcontractors and suppliers prefer to keep their current advantageous credit

position and do not want to “incur additional economic exposure” or suffer

“tremendous inconvenience.” Exhibit pp. 3, 4, respectively. The lien law should

not be changed, even where it is recognized that the owner may have paid the

prime contractor. Exhibit p. 6.

Sometimes there is a disconnect between the operation of the lien and the goal

achieved. Russell Conroy reports that the “existing law has allowed us to collect

from inept or even dishonest general contractors,” although it is not explained

how perfecting a lien on the owner’s property “prior to a ‘clean’ transfer or sale”

of the property gets payment from bad contractors. Exhibit p. 7.

Frank Collard suggests that homeowners refusing to pay the bill is a much

“more serious problem” than double payment. See Exhibit p. 21. He notes that as

a material supplier he cannot afford to foreclose on a balance less than $5,000. He

concludes that creating a compensation fund would have the effect of

encouraging people to go after small amounts that are ignored now, with the

result that the fund will be “rapidly drained.” He gives capsule reviews of

bonding, escrow, and privity approaches, and concludes that the law should be

left as it is. See Exhibit p. 22. He believes the owner is favored on small balances,

and on larger balances, “the owner should have the sophistication and the

resources to monitor the work of improvement.” Id.

One contractor has written. See Exhibit p. 26. Larry Goddard writes that the

owner should not be responsible where the subcontractor fails to pay the supplier

and that suppliers shouldn’t do business with subcontractors who are not

responsible.

We have also received a letter from the president of a joint control company.

See Exhibit pp. 27-28. William A. Murphy appears to support the status quo and

concludes that joint control companies “cannot afford to assist the smaller

projects, as our costs are just too high” due to “the many heavy-handed

Government requirements we face.” Exhibit p. 28.

Sam Abdulaziz re-emphasizes his view that the Commission should seriously

consider mandatory bonds and/or joint control, coupled with better notices. See

Exhibit p. 29. These options are discussed in Memorandum 2001-18.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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