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First Supplement to Memorandum 2000-64

Withdrawal of Prejudgment Deposit in Eminent Domain
(Additional Comments on Tentative Recommendation)

Memorandum 2000-64 indicates that representatives of the Caltrans Legal

Division strongly oppose the tentative recommendation on withdrawal of the

prejudgment deposit in an eminent domain proceeding. That recommendation

would hold the condemnor liable to make good a property owner’s

overwithdrawal of the deposit. The staff concurs with the Caltrans position.

We have received two additional letters addressed to this matter.

Michael Nave of San Leandro “agree[s] completely” with the Caltrans and

staff on this issue. A copy of his letter is attached to the First Supplement to

Memorandum 2000-65 (early disclosure of valuation data and resolution of issues

in eminent domain).

Michael Berger of Santa Monica believes the Caltrans letter is “wrong

constitutionally, statutorily, and pragmatically.” A copy of his letter is attached

to this supplemental memorandum as an Exhibit. Mr. Berger makes a number of

points, including:

(1) The constitution imposes the duty of compensation on the government,

not on the property owner. It is the government, not the property owner that

must bear the risk of loss associated with a forced taking of private property for

public use.

(2) The condemnor has plenty of lead time to make an adequate deposit to

cover all interests, and to determine what the appropriate allocation of the

deposit among the interests should be. If there is a rush to judgment, the risk of

error should fall on the condemnor, not the property owners who may not had

have adequate time to conduct investigations and appraisals or to fully protect

their rights.

(3) As a practical matter, the condemnor’s prejudgment deposit is often

inadequate to begin with, so there is little risk the condemnor will be exposed to

liability for double payment.

(4) Although the problem dealt with here is not common, it is important in

those cases in which it arises.
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(5) The statutory bonding procedure provided for protection of property

owners is inadequate, because the bond is discretionary with the judge and is so

costly or has so many conditions attached that as a practical matter the property

owner doesn’t have access to the deposit.

Mr. Berger concludes that the Commission’s tentative recommendation made

sense and should be adopted as a final recommendation. “It closed a hole in the

existing law and placed the burden of adequate compensation precisely where it

belongs: on the condemning agency.” Exhibit p. 5.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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