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Study H-820 October 2, 2000

First Supplement to Memorandum 2000-63

Mechanic’s Liens (Commentary from Consultants)

We have received additional commentary from the Commission’s consultants

on mechanic’s liens.

Report from Gordon Hunt

Gordon Hunt will not be able to attend the October meeting because he is

speaking at a conference on California construction law, but he has submitted a

report giving his analysis of “Current Proposals Pending Before the Commission

Regarding Changes to the Mechanic’s Lien Law.” The Report is set out in the

Exhibit to this supplement.

Mr. Hunt provides a brief summary and analysis of the direct pay proposal,

the full-payment defense, mandatory bonding on home improvement contracts,

and the homeowner’s relief recovery fund proposal. After discussing each of

these approaches, he recommends that the law “not be changed to address the

alleged ‘double payment’ problem.” However, if revision is desired, he suggests

focusing on the 50% home improvement bond presented in the memorandum.

As a secondary approach, he suggests further consideration of Prof. Kelso’s

“Homeowner Relief Recovery Fund.” (See Report, p. 5-6.)

New Suggestion from James Acret

James Acret has submitted an alternative suggestion for dealing with the

single-family, owner-occupied dwelling double-payment issue. He recommends

adding the following sentence to the mechanic’s lien statute:

No claimant shall have mechanic’s lien or stop notice rights
against a single-family home occupied or to be occupied by its
owner unless the claimant has a direct contractual relationship with
the owner.

Like the full-payment defense, this approach is simple and easy to grasp. Unlike

the defense proposal, it does not depend on a determination of good faith

payment to the prime contractor, and it operates without the need to raise a

defense in litigation. Presumably, subcontractors and suppliers would know up
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front that they would need to make other arrangements or rely on the prime

contractor in any case involving a single-family, owner-occupied dwelling.

This suggestion would sweep away all of the preliminary notice paperwork,

where there is no privity, and put the parties in the same business relationship

experienced generally. It might also permit or encourage the sort of “direct

payment” regime by standard market mechanisms that we had tried to direct by

statute in the direct payment draft considered at the last meeting. The owner

would pay the prime contractor and would pay other parties with whom he or

she had a contractual relationship, in accord with common sense. Bills would be

paid as they become due and are presented for payment. Lien rights would arise

only when the owner did not pay bills as they became due. Payments to the

prime contractor, in the absence of a relationship with a subcontractor or

supplier, would discharge the owner’s obligation to all parties.

Ellen Gallagher suggests that the reaction would (or should) be that

subcontractors and suppliers would create a clearinghouse of reliable contractors

— those who pay on time, not necessarily ones with great credit ratings. Where

there are doubts, subcontractors and suppliers could resort to joint control

accounts or could require bonds.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
















