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Study J-111 December 11, 2000

First Supplement to Memorandum 2000-61

Statute of Limitations for Legal Malpractice: Estate Planning Issues

The Commission has received the following materials relating to the proposal

of the State Bar Estate Planning, Trust & Probate Law Section (“EPTPL Section”):

Exhibit p.
1. David Long, State Bar of California, (October 19, 2000) (with

enclosures) ............................................... 1

2 Donald Travers, EPTPL Section (December 8, 2000) .................. 7

4. Memorandum by Mara Basile to J. Clark Kelso regarding statutes
of repose (Nov. 29, 2000) .................................... 10

These materials are briefly summarized below and will be discussed at the

Commission’s meeting.

COMMENTS OF MR. LONG: POSITION OF THE STATE BAR

Mr. Long reports that the State Bar Board of Governors has “deferred

consideration of the Estate Planning, Trust and Probate Law Section’s proposal,

to amend section 340.6 of the Code of Civil Procedure to limit tolling of the

statute of limitations until damage has occurred to four years from the time an

attorney provides a client with the proposed statutory notice, until the California

Law Revision Commission has had an opportunity to consider the issues it

raises.” (Exhibit p. 1.) “In taking this action, the Board expressed the belief that

issues relating to the potentially very long statute of limitations now applicable

to estate planning matters are worthy of further study.” (Id.) The Board

“recommended that the California Law Revision Commission study these issues

in connection with the Commission’s study of the statute of limitations for legal

malpractice actions. (Id.) The Board did not express an opinion on the EPTPL

Section’s proposal for addressing the issues. (Id.)

Mr. Long enclosed with his letter a summary relating to the Board’s action

(Exhibit p. 2), a critique of the EPTPL Section’s proposal by the State Bar

Litigation Section (Exhibit pp. 3-4), and a rebuttal by the EPTPL Section to the

Litigation Section’s critique (Exhibit pp. 5-6).
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COMMENTS OF MR. TRAVERS: AVAILABILITY OF MALPRACTICE INSURANCE

In October, the staff talked with Mr. Travers of the EPTPL Section regarding

the Section’s proposal, and expressed an interest in obtaining concrete

information on the availability of malpractice insurance, particularly malpractice

insurance for retiring estate planners. Mr. Travers investigated this matter. He

reports that sole practitioners and attorneys who retire from firms that continue

to exist “appear to have no problem with obtaining appropriate insurance to

cover claims made after retirement.” (Exhibit p. 8.) “The problem is the attorney

who retires from a firm which at some point ceases to exist.” (Id.)

Mr. Travers has been informed “that there are policies endorsed by the State

Bar which allow the individual retiring from a firm to obtain a policy to cover

him if the firm either disbands or ceases to carry insurance.” (Id.) However,

the insurance industry doesn’t have any uniform strategy to deal
with this problem and many firms purchase policies without
looking into this question because the question of disbanding the
firm doesn’t arise. There doesn’t appear to be a stand alone policy
for the lawyer who finds himself in this situation, and there may
not be in the future because the demand is evidently small and the
insurance industry hasn’t much information about risk.

In one sense this is a trap for the unwary, because insurance is
available so that the practitioner can protect himself. On the other
hand, such insurance has been available only during the last five
years. Also, the State Bar estimates that about 40% of California
attorneys practice in firms with between two and five members,
and these small firms often elect to disband after which the
members form new firms or become sole practitioners. There are
probably very significant numbers of lawyers who retire, then
discover that the firm’s policy doesn’t provide tail coverage if the
firm later ceases to exist.

(Id.) Mr. Travers expects to publish an article alerting attorneys to the availability

of insurance. (Id.)

He cautions, however, that “the availability of adequate insurance coverage

does not really resolve the matter.” (Exhibit p. 9.) “Claims based on alleged

negligence in the distant past are very difficult to evaluate and resolve, for all the

reasons which justify any statute of limitations.” (Id.)
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MEMORANDUM ON STATUTES OF REPOSE

Mara Basile, a student of Prof. J. Clark Kelso of the Institute for Legislative

Practice, McGeorge School of Law, conducted research and prepared a

memorandum regarding constitutional challenges to statutes of repose. (Exhibit

pp. 10-14.) Prof. Kelso summarizes the findings as follows: “The cases striking

down statutes of repose seem to depend upon the existence of some special state

constitutional protection for access to the courts.” (Email from Prof. Kelso to

Barbara Gaal (Dec. 8, 2000).) “Otherwise, they appear valid so long as it does not

obliterate any vested rights.” (Id.)

The staff has not yet conducted its own research in this area, but intends to do

so if the Commission decides to pursue the concept of a statute of repose, to

ensure that any proposal complies with constitutional constraints.

Respectfully submitted,

Barbara S. Gaal
Staff Counsel






























