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Criminal Sentencing Statutes: Consultants’ Report

BACKGROUND

In 1999 the Commission received legislative sanction to study “Whether the

law governing criminal sentencing should be revised, nonsubstantively, to

reorganize and clarify the sentencing procedure statutes in order to make them

more logical and understandable.” 1999 Cal. Stat. res. ch. 81.

The reason for this project is outlined in the Commission’s annual report for

1998-99:

Criminal Sentencing
There appears to be a general consensus among prosecutors,

defense attorneys, and others involved with the criminal justice
system that some overhaul of criminal sentencing law is needed.
The statutes have grown haphazardly without an overriding
organization, with the result that they are now complex and
convoluted. A third of the appeals in criminal cases involve
sentencing error. The statutes need to be simplified and made
easier to understand.

Because past reform efforts have failed for political reasons, a
neutral Law Revision Commission study would be appropriate at
this time. The objective of the study would be to propose a
reorganization and clarification of the sentencing procedure
statutes in order to make them more logical and understandable.
This would be a nonsubstantive project.

As its initial step in this project, the Commission identified a number of

experts in the field interested and available to work on it. The Commission

assembled and contracted with a “team” of consultants — consisting of a judge, a

prosecutor, and a defense attorney — to help develop an outline of what a

reasonably organized sentencing statute might look like, including a general

indication of which existing statutes would fit where in the outline.

Our consultants are Judge David S. Wesley of the Los Angeles County

Superior Court, Deputy District Attorney David R. Ross of the Los Angeles
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County District Attorney’s Office, and Mark E. Overland, a private defense

attorney in Santa Monica. Each has a depth of experience with the California

criminal justice system, and has a long-standing interest in sentencing and

sentencing reform. The outline prepared by the consultants, and a supplement to

that outline, are attached. See Exhibit pp. 1-14.

We anticipate the following general procedure on this project. After

reviewing our consultants’ report and making whatever revisions appear

appropriate, we will circulate the draft outline of the statute broadly in the

criminal procedure community for review and comment. We will review the

comments received and further refine the outline if necessary.

Once we have our outline or “blueprint” in place, the Commission’s staff will

begin the major task of drafting statutory provisions or moving them into their

prescribed places in the framework, making any necessary interlinking

connections, eliminating redundancies, etc., and creating detailed notes or

correlation tables for old and new law. Through this process the Commission

should be able to develop a satisfactory tentative recommendation proposing a

revised sentencing statute.

CONSULTANTS’ REPORT

Our consultants propose creation of a separate “Sentencing Code” organized

as follows:

Sentencing Code
I. Procedure
II. Terms of Imprisonment
III. Alternate Sentencing Schemes and Sentencing Options
IV. Enhancements
V. Multiple Counts
VI. Probation
VII. Restitution, Fines and Fees

The contents of each division are elaborated in the attached outline.

It is our consultants’ recommendation that any references in the Sentencing

Code be made to existing code sections, i.e., “that the existing sections not be

renumbered in the Sentencing Code, since such renumbering would cause

unnecessary confusion.” Exhibit p. 1 (emphasis in original). The staff has asked

that the consultants provide an example of how this might be implemented. That

example is attached. See Exhibit pp. 15-16. The staff also requested that our
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consultants attend the Commission’s July meeting to present their proposals to

the Commission.

SECTION RENUMBERING

The remainder of this memorandum focuses on our consultants’

recommendation that existing sections not be renumbered. Our recent experience

shows that concerns about section renumbering are important. The

Commission’s study of a possible reorganization of environmental and natural

resource statutes evoked significant opposition to section renumbering.

Practitioners were concerned that the new numbering would impose substantial

transitional costs: those who use the statutes would need to learn new numbers,

revise their forms, replace reference works, and use cross-referencing tools to

relate section numbers in prior decisional law to the new section numbers.

Opposition to renumbering was a factor in the Commission’s decision to

abandon the Environment Code effort.

On the other hand, a decision to avoid renumbering would appear to

substantially limit our capacity to improve the organization of the sentencing

law. We cannot break up those sections that are of unwieldy length or contain

substantively dissimilar provisions. Nor can we relocate sections (or parts of

sections) to achieve a different organizational order.

SENTENCING CODE AS PRACTICE GUIDE

Our consultants propose creation of a Sentencing Code without disturbing

existing section numbering. This might be achieved by creating the Code as a

supplement to existing law; a sort of statutory practice guide paralleling existing

sentencing provisions. This would provide a tool for practitioners to use in

applying sentencing laws, while still permitting reference to the existing sections,

which would not be disturbed.

The concept of creating a practice guide is not completely foreign to the

Commission. When we were exploring the possibility of creating an

Environment Code from existing statutes, the suggestion was made that we leave

existing statutes in place and instead create a reference tool, such as a

comprehensive index of environmental laws.

The Commission rejected such an approach for environmental laws for a

number of reasons, including:
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• It was not clear if this could or should be done by statute.

• It was not clear who would have responsibility to maintain this
tool so that it would remain current and accurate.

• This approach would substantially duplicate, without necessarily
improving on, existing commercially-available reference tools that
already consolidate and explain the interrelationships between
environmental laws. It was not clear what additional benefit
would be derived if the state were to produce similar tools.

These concerns seem to apply with equal force in the context of sentencing laws.

Maintenance Problem

As mentioned above, one of the problems with creating a practice guide is

responsibility for maintenance. Under such a scheme, any change to substantive

sentencing law would also need to be reflected in the practice guide, or the two

would drift apart. A recent example illustrates this problem: In 1998, the

Legislature enacted a purported list of all exemptions to the Public Records Act,

with cross-references to the specific code sections where the exemption is to be

found. Gov’t Code §§ 6275-6276.48. The list contains about 500 cross-references,

and occupies about 20 pages in the annotated codes. The Legislature expressed

its intent to keep the list current — “It is the intent of the Legislature that, after

January 1, 1999, each addition or amendment to a statute that exempts any

information contained in a public record from disclosure pursuant to subdivision

(k) of Section 6254 shall be listed and described in this article.” Gov’t Code §

6275. In a survey of 1999 legislation, the staff located four new exemptions from

the Public Records Act (Health & Safety Code §§ 25356.2, 101848.2; Mil. & Vet.

Code § 73.6; Pub. Cont. Code § 20101). None of these exemptions were added to the

statutory list.

Probably the best way to avoid the problem described above is to assign

responsibility for maintenance to a single entity. Obvious candidates include the

Commission itself, the Attorney General’s office, and the Legislative Counsel’s

office. If we pursue the idea of a statutory practice guide, we should investigate

which agency is best equipped to undertake the maintenance responsibility.

Ongoing maintenance would impose costs on the responsible agency, which

would need to monitor all proposed legislation for bills affecting sentencing and

would need to draft and sponsor legislation to make any necessary changes to

the practice guide. These costs would continue so long as the practice guide

exists. In weighing the merits of the practice guide approach, we should
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consider whether the ongoing cost of maintenance would outweigh the short-

term cost of section renumbering.

Another inherent maintenance problem involves timing. Ideally, if a bill is

introduced that would affect sentencing laws, a bill to update the practice guide

accordingly would be introduced in the same year. If a bill updating the practice

guide were not introduced in the same year as the bill changing sentencing laws,

the practice guide would be inaccurate for the time it took for the updating

legislation to be enacted and take effect. However, it may not always be possible

to update the practice guide simultaneously with changes in the underlying

sentencing law.

Inconsistency Problem

Even with careful maintenance, inconsistencies between the practice guide

and the sentencing laws may develop. If an inconsistency does develop, which

law controls? The statute adding the list of exemptions from the Public Records

Act (described above) addresses this problem by expressly providing that the list

is not controlling (Gov’t Code § 6275):

The listing of a statute in this article does not itself create an
exemption. Requesters of public records and public agencies are
cautioned to review the applicable statute to determine the extent
to which the statute, in light of the circumstances surrounding the
request, exempts public records from disclosure.

The consultants’ example includes a similar provision:

It is the intent of the Legislature that this Code serve merely as a
nonsubstantive compilation of sentencing provisions. Nothing in
this Code shall have any substantive effect on the application of any
sentencing provision, including, but not limited to, all of the
following: omission of any sentencing provision, inclusion of any
obsolete sentencing provision, or inaccurate reference or summary
of any sentence provision. The fact that there is a repetition of
provisions has no significance.

One advantage of making the practice guide nonsubstantive is that we would

have greater latitude to include interpretive material. This is the approach taken

in the consultants’ example, which refers to and paraphrases existing sentencing

provisions, rather than reiterating them verbatim. If the practice guide were

given legal effect, even a simple paraphrase might be viewed as a substantive
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change to sentencing laws. This would be contrary to our legislative mandate to

prepare a nonsubstantive reorganization.

The disadvantage of a nonsubstantive practice guide is that there will be less

of an incentive to maintain it properly. Errors and omissions in the practice guide

will have no legal effect and therefore will be perceived as less important. This

will increase the likelihood of maintenance problems. If the practice guide is not

maintained correctly it will come to be viewed as unreliable and its value as a

reference tool will diminish.

If the practice guide is to include interpretive material, it should be made

clear that it does not have legal effect. Conversely, if the Commission decides

that the practice guide should have legal effect, we should probably avoid

including any interpretive material in the practice guide.

OTHER ALTERNATIVES TO RENUMBERING

Preserve Key Numbers

Another approach would be to replace existing law with a new Sentencing

Code, but attempt to keep key numbers in the Sentencing Code the same as they

are in existing law. This would minimize the transitional cost of renumbering,

because some commonly-used numbers would not have changed. By way of

illustration, in the Commission’s investigation of the possibility of a new

Environment Code, we designed the code structure so that the California

Environmental Quality Act (CEQA) (Gov’t Code § 21000 et seq.) would keep the

same numbers in the new code — Environment Code § 21000 et seq. This

presumably reduced the burden on the many practitioners who work with

CEQA regularly. However, it also substantially limited our ability to improve the

organization of CEQA. The extent to which something analogous could be done

in a Sentencing Code is not clear.

Dual Reference System

Another alternative would be to replace existing law with a new Sentencing

Code but make clear that the new code sections can be cited by reference to their

old section numbers. There are at least two ways that this might be implemented:

(1) Add a general rule providing that sections of the Sentencing Code can be

cited by reference to the provisions that they replace. Thus, if Sentencing Code

Section 100 replaces Penal Code Section 1170, a reference to former Penal Code
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Section 1170 would be treated as a reference to Sentencing Code 100. This would

ease the transition to the new numbering scheme. Note that this would be

consistent with the principle expressed in Government Code Section 9604:

When the provisions of one statute are carried into another
statute under circumstances in which they are required to be
construed as restatements and continuations and not as new
enactments, any reference made by any statute, charter or
ordinance to such provisions shall, unless a contrary intent appears,
be deemed a reference to the restatements and continuations.

(2) Assign dual section numbers to the Sentencing Code provisions. For

example, a provision might be officially designated as both Penal Code Section

1170 and Sentencing Code Section 100. After a period of adjustment the old

numbers could perhaps be deleted. This is a novel approach that might create a

number of practical problems. For example, how would it work when a section

of the Sentencing Code only contains a single subdivision of an existing

provision? Would dual section numbers create problems for existing computer

retrieval systems, such as Lexis and Westlaw? How would amendment and

repeal of a dual-numbered section be handled in the legislative process? It seems

likely that this approach would be confusing, at least initially.

Internal Reference

Section renumbering could also be avoided by creating a well-organized

Sentencing Code that includes internal cross-references to existing law — every

provision of the new Code would include a statutory reference to its source. This

is similar to what the consultants have done in their example, where every

subdivision begins “Pursuant to ___ Code Section ___ ….” This is really just a

variation of the practice guide approach, and would involve the same

maintenance and inconsistency problems discussed above.

CONCLUSION

The simplest approach would be to repeal existing sentencing laws and

continue the repealed provisions, without substantive change, in a thoroughly

reorganized Sentencing Code. This would entirely avoid the problems inherent

in maintaining a parallel statutory practice guide (maintenance costs and

inconsistency resulting from failures in maintenance). This “clean slate”

approach would also give the greatest flexibility for organizational improvement,
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as sections could be broken up and moved around as necessary. Balanced against

these advantages is the transitional cost resulting from changes in section

numbering (and the potential political opposition that renumbering might

provoke).

It would probably be helpful if the Commission where to make a tentative

decision on which approach it prefers. That decision could then be stated and

explained in the proposed outline, with a request for public comment on the

decision.

Respectfully submitted,

Brian Hebert
Staff Counsel
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