
C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study Em-458 June 9, 2000

First Supplement to Memorandum 2000-39

Early Disclosure of Valuation Data and Resolution of
Issues in Eminent Domain

Memorandum 2000-39 presents a draft of proposed eminent domain

legislation that includes a revision of Code of Civil Procedure Section 1250.410

(pretrial settlement offers). The revision would make clear that the final offers

and demands of the parties should include any claimed compensation for loss of

goodwill.

Michael Nave has written to  point out a problem in Section 1250.410 that

would be aggravated by the proposed revision. Subdivision (b) of that section

requires that, if the property owner is awarded litigation expenses due to the

unreasonableness of the condemnor’s final offer, the court must take into account

the condemnor’s initial offer under the relocation assistance act (Gov’t Code §

7267.2).

(b) If the court, on motion of the defendant made within 30 days
after entry of judgment, finds that the offer of the plaintiff was
unreasonable and that the demand of the defendant was reasonable
viewed in the light of the evidence admitted and the compensation
awarded in the proceeding, the costs allowed pursuant to Section
1268.710 shall include the defendant’s litigation expenses.

In determining the amount of such litigation expenses, the court
shall consider the offer required to be made by the plaintiff
pursuant to Section 7267.2 of the Government Code and any other
written offers and demands filed and served prior to or during the
trial.

But at the time the condemnor makes its prelitigation offer pursuant to

Government Code Section 7267.2, the condemnor will not be aware that the

property owner may claim a loss of business goodwill. It is unfair, therefore, to

determine the amount of litigation expenses based on the condemnor’s

prelitigation offer, which will invariably be lower than the final offer where there

is an issue of loss of business goodwill.

Mr. Nave suggests that Section 1250.410 be revised to eliminate  the reference

to the Government Code Section 7267.2 offer. He notes that, apart from the
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goodwill issue, that prelitigation offer tends to be lower than the final offer in

any event simply because of rapidly increasing property values and the fact that

preliminary appraisals occur well before a resolution of necessity to condemn the

property is adopted. He would revise the provision to read:

(b) If the court, on motion of the defendant made within 30 days
after entry of judgment, finds that the offer of the plaintiff was
unreasonable and that the demand of the defendant was reasonable
viewed in the light of the evidence admitted and the compensation
awarded in the proceeding, the costs allowed pursuant to Section
1268.710 shall include the defendant’s litigation expenses.

In determining the amount of such litigation expenses, the court
shall consider the offer required to be made by the plaintiff
pursuant to Section 7267.2 of the Government Code and any other
written offers and demands filed and served prior to or during the
trial.

The requirement that the prelitigation offer be considered in determining the

amount of litigation expenses was added to the law in 1982. The legislation was

authored by Assembly Speaker Willie Brown and supported by both the State

and the State Bar Condemnation Committee. It was part of a package to make the

prelitigation offer a prerequisite to a condemnor’s adoption of a resolution of

necessity. The intent of the provision is to encourage reasonable offers and

settlements by penalizing the condemnor for failing to act fairly up front, before

things have moved to the point of litigation.

The staff would be reluctant to undercut the salutary intent of the provision

by deleting it. Perhaps Mr. Nave’s concern could be addressed by language in

the Comment to the section. Something along the following lines might do the

trick:

Comment. Subdivision (a) of Section 1250.410 is amended to
counteract dictum in cases to the effect that the provision is not
intended to require the offer and demand to cover items other than
the value of the part taken and damage, if any, to the remainder.
See, e.g., Coachella Valley County Water Dist. v. Dreyfuss, 91 Cal. App.
3d 949, 154 Cal. Rptr. 467 (1979); People ex rel. Dep’t of Transp. v.
Gardella Square, 200 Cal. App. 3d 559, 246 Cal. Rptr. 139 (1988).

The amendment makes clear that the final offer and demand
should include all statutorily or constitutionally required elements
of compensation, including compensation for loss of goodwill.
Although interest and costs are not covered by this provision, the
amendment also requires, for the purpose of clarity, that each offer
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and demand also indicate whether or not interest and costs are
included.

It should be noted that subdivision (b) requires the offer made
by the plaintiff pursuant to Section 7267.2 of the Government Code
to be considered in determining the amount of litigation expenses.
In making the determination, the court should discount differences
between that offer and the final offer under subdivision (a), to the
extent matters such as claimed loss of business goodwill or
eventual interest and costs in the proceeding would not have been
known to the plaintiff at the time of the earlier offer.

We need to resolve this issue now, and forward any revised language to the

Assembly Judiciary Committee staff. They are picking up this material for

omnibus civil practice legislation.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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