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Study J-1312 March 31, 2000

Memorandum 2000-25

Reclassification of Civil Cases

In revising the codes to accommodate trial court unification, the Law Revision

Commission (with assistance from the Judicial Council and the State Bar) devised

a procedure for reclassification of civil cases in a unified superior court. See Code

Civ. Proc. §§ 403.010-403.090 & Comments; see also former Code Civ. Proc.

§§ 395.9, 399.5. A number of concerns have been raised regarding this new

procedure, as reflected in the attached communications (the reclassification

provisions and a letter written by Commission staff are included for purposes of

context):

Exhibit pp.
1. Code Civ. Proc. §§ 403.010-403.090 & Comments .................... 1

2. Mark Lomax, Alameda County Superior Court (Feb. 3, 2000) .......... 6

3. Mark Lomax, Alameda County Superior Court (Feb. 17, 2000) ........ 11

4. Barbara Gaal, California Law Revision Commission (March 2,
2000) .................................................... 14

5. Mark Lomax, Alameda County Superior Court (March 10, 2000)....... 16

The concerns raised in these communications are discussed below.

BACKGROUND

In a county where the municipal and superior courts have unified, traditional

municipal court civil cases (limited civil cases) and traditional superior court civil

cases (unlimited civil cases) are heard in the same court but are subject to

different procedures. A limited civil case is subject to traditional municipal court

procedures; an unlimited civil case is subject to traditional superior court

procedures.

The jurisdictional classification of a case (whether it is a limited civil case or

an unlimited civil case) is initially determined from the caption of the complaint.

Code Civ. Proc. § 422.30 (unless otherwise noted, all further statutory references

are to the Code of Civil Procedure). Under specified circumstances, a case may be

reclassified, either through amending the complaint or other initial pleading
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(Section 403.020), filing a cross-complaint (Section 403.030), or granting a motion

for reclassification (Section 403.040).

The original provisions governing reclassification were former Sections 395.9

and 399.5, which were enacted in late 1998 as part of the Commission’s urgency

legislation implementing trial court unification. As part of the Commission’s

efforts to minimize procedural disparities between unified court systems and

non-unified court systems, these provisions were modeled on the provision

governing transfer for lack of subject matter jurisdiction (Section 396). The

Commission recognized, however, that reclassification did not fit cleanly into

any existing procedural category.

Former Sections 395.9 and 399.5 were repealed in 1999 as part of the

Commission’s trial court unification clean-up bill. They were replaced by a new

chapter of the Code of Civil Procedure, entitled “Reclassification of Civil Actions

and Proceedings” (Sections 403.010-403.090). The new provisions went into effect

immediately upon enactment last September. Although these provisions cover

basic aspects of reclassification, some matters were deliberately left to the

development of court rules.

The Judicial Council’s Civil and Small Claims Committee has formed a

working group to study reclassification, but has not yet promulgated any rules

relating to reclassification. In the meantime, courts have raised a number of

issues regarding reclassification, including some suggestions for refinement of

the new statutory provisions.

RECLASSIFICATION FEES

Several issues relate to the fees for reclassification:

Fees When a Limited Civil Case is Reclassified to an Unlimited Civil Case By

Filing a Cross-Complaint

Mark Lomax (Management Analyst, Alameda County Superior Court)

questions what fees are due where a limited civil case is reclassified as an

unlimited civil case by filing a cross-complaint that exceeds the amount-in-

controversy for a limited civil case:

Is the cross-complainant required to pay just the $30
reclassification fee on the cross-complaint ($75 [filing fee for a cross-
complaint in an unlimited case] minus $45 [filing fee for a cross-
complaint in a limited case]), or must that party pay, in addition,
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the difference between the filing fee paid for a complaint in an
unlimited case and the filing fee for a complaint in a limited case? If
the answer to this question is that the cross-complainant pays only
the $30 cross-complaint reclassification fee, then does that mean
that the plaintiff is responsible for paying the reclassification fee on
the complaint (which he or she has no interest in paying, since he or
she would probably prefer to keep the case classified as limited)?

(Exhibit p. 11.) Mr. Lomax states that the “new reclassification statutes are not

very clear on this point.” (Id. at 12.)

Under Section 403.050(b), however, if “an action or proceeding is reclassified

by filing … a cross-complaint pursuant to Section 403.030, the reclassification fees

shall be determined as if the court had granted a motion for reclassification.”

Section 403.050(a) specifies how to calculate the reclassification fees if the court

grants a motion for reclassification:

403.050. Unless the court otherwise directs:
(a) If a court grants a motion for reclassification, the

reclassification fees shall be determined as follows:
(1) If a party misclassifies a case as a limited civil case and the

case is reclassified, the party shall pay as a reclassification fee the
difference between the fee paid for filing the first paper in a limited
civil case and the fee for filing the first paper in a case other than a
limited civil case. A similar adjustment shall be made for other fees
paid before reclassification. Each party shall pay for reclassification
of that party's pleadings, but the Judicial Council may prescribe
rules governing the manner of making payment and consequences
of failure to make payment.

(2) If a party fails to classify a case as a limited civil case and the
case is reclassified, the party shall not be required to pay a new fee
for filing the first paper in a limited civil case, but the party is not
entitled to a refund of the difference between the fee for filing the
first paper in a case other than a limited civil case and the fee for
filing the first paper in a limited civil case. Other fees paid before
reclassification shall be handled in the same manner.

Mr. Lomax states that neither subdivision (a)(1) nor subdivision (a)(2) addresses

his cross-complaint scenario. (Id.)

But the scenario involves reclassification of a limited civil case to an unlimited

civil case, as in subdivision (a)(1). Thus, where a limited civil case is reclassified

as an unlimited civil case by filing a cross-complaint, the reclassification fees are

to be determined as in subdivision (a)(1). For each pleading, the amount due is
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the difference between the filing fee for an unlimited civil case and the

corresponding filing fee for a limited civil case. The Commission’s Comment

eliminates any doubt that this approach is meant to apply:

Under subdivision (b), if a limited civil case is reclassified by
filing an amended complaint pursuant to Section 403.020, and the
defendant has already answered the original complaint, the
reclassification fees include, for example, the difference between the
fee for filing the defendant’s first paper in a limited civil case (Gov’t
Code § 72056) and the fee for filing the defendant’s first paper in a
case other than a limited civil case (Gov’t Code § 26826). The same
approach applies where a cross-complainant reclassifies a limited
civil case by filing a cross-complaint pursuant to Section 403.030.

(Emphasis added.)

Mr. Lomax does not seriously question that the reclassification fees are to be

calculated on a pleading-by-pleading basis based on the difference between the

filing fee for an unlimited civil case and the corresponding filing fee for a limited

civil case. In asking who is responsible for paying “the difference between filing

fee paid for a complaint in an unlimited case and the filing fee for a complaint in

a limited case,” he implicitly assumes as much (i.e., that subdivision (a)(1)

applies).

Subdivision (a)(1) not only specifies what reclassification fees are due, it also

states that “[e]ach party shall pay for reclassification of that party's pleadings.”

Thus, in the cross-complaint scenario, the cross-complainant is responsible for

the $30 reclassification fee on the cross-complaint, but the plaintiff is responsible for

the reclassification fee on the complaint.

On behalf of the Alameda County Superior Court, Mr. Lomax resists this

interpretation. Citing Section 396, he points out that “before unification, if a

cross-complaint ousting jurisdiction were filed in municipal court, the cross-

complainant was required to pay the transfer fees.” (Exhibit p. 12.)

It is true that the original provision governing allocation of reclassification

fees (former Section 395.9) tracked Section 396 in this and other respects:

395.9. ….
(h) Upon the making of an order for reclassification,

proceedings shall be had as provided in Section 399.5. Unless the
court ordering the reclassification otherwise directs, the costs and
fees of those proceedings, and other costs and fees of
reclassifying the case, including any additional amount due for
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filing the initial pleading, are to be paid by the party filing the
pleading that erroneously classified the case.

(Emphasis added.) As explained in the Commission’s Comment on the repeal of

former Section 395.9, however, that approach is now “superseded by Section

403.050(a)(1)-(2).” To achieve equitable allocation of pleading fees, the

Commission (and ultimately the Legislature) rejected the concept of allocating all

of the reclassification fees to one party, even where that party erroneously

classified the case. (First Supplement to Memorandum 99-16, Exhibit p.9;

Minutes (Feb. 4-5, 1999), p. 7.)

In light of this statutory history (particularly the contrast between Section

403.050(a)(1) and former Section 395.9(h)), as well as the lack of a policy

justification for requiring a party who reclassifies a case by filing a cross-

complaint (or amending the complaint) to pay more fees than one who

unsuccessfully opposes a motion for reclassification, the legislative intent is

unambiguous. Each party must pay for reclassifying that party’s own pleadings,

regardless of whether reclassification occurs due to granting a motion, amending the

complaint, or filing a cross-complaint. While the Judicial Council might want to

make this point explicit in a rule of court, further statutory clarification seems

unnecessary.

Payment Process

Mr. Lomax further points out, however, that the plaintiff “has no interest in

paying” the fee for reclassifying the complaint, “since he or she would probably

prefer to keep the case classified as limited” (Exhibit p. 11.) He also suggests that

the procedure for collecting fees pursuant to Section 403.050(a)(1) needs to be

fleshed out. (Id. at 9.) Likewise, Mr. Lomax correctly observes that although

reclassification is clearly required where a party files an amended complaint

pursuant to Section 403.020 or a cross-complaint pursuant to Section 403.030 and

simultaneously pays the reclassification fees, these provisions “are silent on the

procedure to be followed if the fees are not paid simultaneously with the filing of

the pleading ….” (Id.)

These omissions were not accidental. Commission staff originally proposed to

address the collection problem by requiring a party seeking reclassification to

pay all of the reclassification fees to the court in the first instance, subject to prompt

reimbursement from any party whose pleading is reclassified. (First Supplement to

Memorandum 99-16, Exhibit pp. 9-10; Memorandum 99-22, Exhibit pp. 13-14.)
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Failure to make reimbursement would have been grounds for striking the

pleading in question, unless the party who prepared the pleading moved to re-

reclassify the case. (Memorandum 99-22, Exhibit, p. 14.)

On further study, the Commission (and later the Legislature) decided that

instead of prescribing the manner of making payment and consequences of

failure to make payment by statute, the Judicial Council should be given

authority to address these matters in court rules. (Section 403.050(a).) “For

example, the Judicial Council may specify by rule that the losing party is to pay

the reclassification fees in the first instance, subject to reimbursement by the

other parties in accordance with [Section 403.050].” (Section 403.050 Comment.)

The idea was to afford the courts flexibility in developing a workable scheme for

collection of reclassification fees, rather than imposing a legislative solution.

Because rules on reclassification have not yet been promulgated, Mr. Lomax’s

concern and confusion regarding the proper approach in collecting

reclassification fees is understandable. According to Janet Grove (research

attorney, Administrative Office of the Courts (“AOC”)), other courts have also

requested guidance on collection of such fees. Mr. Lomax quite rightly urges the

Judicial Council to adopt rules “for notifying a party that a reclassification fee is

due, prescribing the time for payment of the fee, and prescribing the

consequences for failure to pay the fee within the prescribed time.” (Exhibit p. 8.)

Preparing such rules on reclassification needs to be done promptly, and AOC

staff have requested that Commission staff assist in this effort. To help smooth

the transition to unification, Commission staff should assist the Judicial

Council as requested.

Complexity of Payment Scheme

Perhaps most importantly, Mr. Lomax comments that the “almost byzantine

complexity” of the new provision on reclassification fees has “proved to be a

major challenge to implement.” He explains:

When an attorney or party is preparing to file a document
(complaint, answer, cross-complaint, motion, etc.), it is a simple
matter to figure out the amount of the required filing fee, by
referring to a court fee schedule. What is not so simple is figuring
out the amount of reclassification fees under this legislation for any
of the means of case reclassification (by amended complaint, cross-
complaint, or motion for reclassification). In every case,
determining the amount of reclassification fees requires examining
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the case file to see what documents were filed before
reclassification, by whom, and when they were filed.

The chapter 344 provisions regarding reclassification fees
appear, to me at least, to be inconsistent with the goal of making
court procedures — especially filing procedures — more easily
ascertainable and uniform throughout the state.

For the foregoing reasons, we think that a uniform, fixed
reclassification fee, in an amount sufficient to discourage careless
misclassification of pleadings and frivolous reclassification
maneuvers, is a more practicable approach to reclassification fees.
Furthermore, we think the party whose pleading fails to meet the
requirements for a limited case should be responsible for paying
the reclassification fees, except when ordered otherwise by the
court.

(Exhibit p. 17 (footnotes omitted.)

The administrative concerns that Mr. Lomax raises should not be lightly

discounted. He may ultimately prove correct that “the burden of identifying fees

paid before reclassification and notifying parties of adjustments to those fees”

outweigh the benefits of allocating fees as set forth in Section 403.050. (Id. at 9.)

The fee for filing a motion is the same in a limited civil case as in an unlimited

civil case, however, so motion fees do not require adjustment on reclassification.

Gov’t Code § 26830. To the extent that administrative difficulties in determining

and collecting reclassification fees do exist, they may be alleviated once the

Judicial Council promulgates rules on reclassification.

The statutory scheme was reviewed by State Bar groups, recommended by

the Commission, supported by the Judicial Council, and subjected to the

legislative process. It may require effort to administer, but it also has advantages:

(1) Because the reclassification fees are based on comparison of
the filing fees for a limited civil case with the filing fees for an
unlimited civil case, they bear a reasonable relation to the
procedure in question (reclassifying a case as an unlimited civil
case and subsequently treating it as such instead of as a limited civil
case).

(2) Because each party pays for reclassification of that party’s
pleadings, the fees are equitably allocated among the parties. For
example, suppose a buyer and a seller have claims against each
other for breach of contract. The buyer’s claim is for only $10,000,
but the seller’s claim exceeds the $25,000 maximum for a limited
civil case. If the seller sues first, the case is an unlimited civil case
and each party pays for filing its pleadings according to the fee
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schedule for unlimited civil cases. If the buyer sues first, however,
the case is a limited civil case until the seller cross-complains and
the case is reclassified as an unlimited civil case. Under the current
statutory scheme, the reclassification fees in that situation would
parallel the fee allocation where the seller sues first. But under Mr.
Lomax’s proposal (allocating all of the reclassification fees to “the
party whose pleading fails to meet the requirements for a limited
case”), the seller would bear a disproportionate portion of the filing
fees if the buyer happens to sue first.

Moreover, the Judicial Council is conducting a study of filing fees at the

direction of the Legislature. Gov’t Code § 70219; Trial Court Unification: Revision of

Codes, 28 Cal. L. Revision Comm’n Reports at 83-84. This study will encompass

review of the fee distinctions between a limited civil case and an unlimited civil

case. If some of these distinctions prove unnecessary in a unified court, it may

simplify calculation of reclassification fees, or compel revision of Section 403.050.

In light of these considerations, it would be premature to switch to another

approach for determining reclassification fees. Rather, the Commission and the

Judicial Council should monitor the implementation of Section 403.050 and

reassess its merits when more information is available.

TECHNICAL CORRECTIONS

We have become aware of two minor technical defects in the reclassification

provisions:

References to Cross-Complainant in Section 403.030

Section 403.030 provides:

403.030. If a cross-complainant in a limited civil case files a
cross-complaint that causes the action or proceeding to exceed the
maximum amount in controversy for a limited civil case, or
otherwise fail to satisfy the requirements for a limited civil case as
prescribed by Section 85, the caption of the cross-complaint shall
state that the action or proceeding is a limited civil case to be
reclassified by cross-complaint, or words to that effect. The cross-
complainant shall pay the reclassification fees provided in Section
403.050, and the clerk shall promptly reclassify the case.

(Emphasis added.) Mr. Lomax comments that the references to “cross-

complainant” are “an obvious misnomer, as a cross-complaint can be filed only
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by a defendant or a cross-defendant (§428.10), who does not become a cross-

complainant until after the cross-complaint is filed.” (Exhibit p. 2, n. 2.)

Mr. Lomax is technically correct, although use of the term “cross-

complainant” is unlikely to cause any confusion in this context. To fix the

terminology, the provision could be revised as follows:

403.030. If a cross-complainant party in a limited civil case files a
cross-complaint …. The cross-complainant party shall pay the
reclassification fees provided in Section 403.050, and the clerk shall
promptly reclassify the case.

Comment. Section 403.030 is amended to make a technical
correction.

This technical revision is not urgent, but should be made when an appropriate

vehicle is available.

Misspelling in Section 403.020

The word “simultaneously” is misspelled in Section 403.020(a). This

misspelling should be corrected, perhaps in the annual bill to maintain the

codes.

APPELLATE REVIEW

Section 403.080 permits a party to challenge an order granting or denying a

motion for reclassification by petitioning the court of appeal for a writ of

mandate:

Code Civ. Proc. § 403.080. Petition for writ of mandate
403.080. When an order is made by the superior court granting

or denying a motion to reclassify an action or proceeding pursuant
to Section 403.040, the party aggrieved by the order may, within 20
days after service of a written notice of the order, petition the court
of appeal for the district in which the court granting or denying the
motion is situated for a writ of mandate requiring proper
classification of the action or proceeding pursuant to Section
403.040. The superior court may, for good cause, and prior to the
expiration of the initial 20-day period, extend the time for one
additional period not to exceed 10 days. The petitioner shall file a
copy of the petition in the superior court immediately after the
petition is filed in the court of appeal. The court of appeal may stay
all proceedings in the case, pending judgment on the petition
becoming final. The clerk of the court of appeal shall file with the
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clerk of the superior court, a copy of any final order or final
judgment immediately after the order or judgment becomes final.

Mr. Lomax points out that the appellate division of the superior court may grant

a writ of mandate directed to the superior court in a limited civil case. (Exhibit p.

9; see Cal. Const. art. VI, § 10; Code Civ. Proc. § 1085.) He suggests amending

Section 403.040 to substitute “appropriate reviewing court” for “court of appeal.”

(Exhibit p. 9.)

Although the appellate division of the superior court is authorized to grant a

writ of mandate in a limited civil case, a ruling on reclassification necessarily

hinges on whether a case really is a limited civil case. Instead of having the

appellate division make this determination, it seems more appropriate to direct

this matter to the court of appeal, which has original jurisdiction in any mandate

proceeding. Cal. Const. art. VI, § 10. The approach that Mr. Lomax proposes may

also be constitutional, but there is no evidence that the current approach is

creating problems. Absent such evidence, Section 403.080 should be left as is.

JUDICIAL OVERSIGHT OF RECLASSIFICATION

AOC staff have informed us that a question has been raised regarding judicial

oversight of reclassification. AOC staff describe the issue as follows:

In some situations, one party can reclassify a case with a filing (as
with a cross-complaint), where prior to court unification a motion
for transfer would have been required. When a motion to transfer
was required, the decision was made by a judge, often after hearing
argument from the parties as to why the case should stay in that
court and/or why it should be transferred. That procedure had the
advantage of allowing issues and facts to be considered before a
case was transferred. It was suggested that perhaps there should be
more judicial oversight in the reclassification process. No particular
proposals were made, but it was recommended that we consider
whether there are situations in which a motion should be required.

(Email from Janet Grove to Barbara Gaal (March 17, 2000.))

Based on this description, the staff is not convinced that a problem exists. The

reclassification provisions make reclassification automatic in some circumstances

(see Sections 403.020, 403.030), but this conserves judicial resources. It is not

unlike prior law, under which a plaintiff could voluntarily dismiss a municipal

court case and refile it in superior court, or vice versa. If anyone is dissatisfied
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with how a case is classified, they can obtain judicial oversight by filing a motion

challenging the classification (Section 403.040). Although Section 403.050

establishes guidelines for payment of reclassification fees, it also gives the court

discretion to deviate from those rules. If the court determines that a case was

improperly reclassified, it can adjust the reclassification fees to reflect the equities

of the situation. In short, there is no reason to believe that automatic

reclassification is causing problems. There does not seem to be any need for

action on this point. If we become aware of problems in the future, we can

address them at that time.

Respectfully submitted,

Barbara S. Gaal
Staff Counsel




































