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Study L-3060 April 7, 2000

Memorandum 2000-23

Rights and Duties Under Revocable Trust

This memorandum suggests that the Commission consider tabling the study

of rights and duties under revocable trusts.

As discussed at the February meeting, the Commission’s limited review of the

problems presented in Evangelho v. Presoto , 67 Cal. App. 4th 615, 79 Cal. Rptr. 2d

146 (1998) (allowing beneficiaries to demand accounting under the Trust Law,

after settlor’s death, covering period when trust was revocable), has expanded to

a review of a number of related issues involving liabilities and duties, and

competing interests and claims, relating to the time when the settlor of a

revocable trust may not be competent or may not be receiving accountings.

Attached for the record are several letters directed to revocable trust issues

and to recent trust litigation problems in general:

Exhibit p.

1. Charles A. Collier, Jr., Irell & Manella, Los Angeles (Feb. 29, 2000) ..... 1

2. Terence S. Nunan, on behalf of State Bar Estate Planning, Trust and
Probate Law Section (Dec. 22, 1999) ........................... 3

2. Terence S. Nunan, Rutter, Hobbs & Davidoff, Los Angeles (March
24, 2000) ................................................. 5

Practitioners have been seeing more trust litigation in recent years, which is a

problem considered by the Commission last year in general terms. (The letter

from Terence Nunan in Exhibit pp. 3-4 was in response to the earlier inquiry.)

Some of that litigation relates to revocable living trusts, as evidenced by

Evangelho and Johnson v. Kotyck, 76 Cal. App. 4th 83, 90 Cal. Rptr. 2d 99 (1999)

(beneficiary of revocable trust did not have right to accounting where settlor

under conservatorship and trust remained revocable).

The staff participated in a lengthy conference call with a working group of

State Bar Estate Planning Section members convened by Don Travers, our liaison

with the Executive Committee. The discussion was quite interesting, and a

number of issues were discussed and addressed. The group, or part of it, has

apparently continued working on the problems, as evidenced in Terry Nunan’s

letter in Exhibit pp. 5-7. Members of the group have also received the
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Commission’s background materials, including notably the letters from Chuck

Collier, who initially moved the Commission to consider the issues arising out of

the Evangelho case. (See, e.g., Minutes, August 1999, p. 9.) Terry Nunan’s letter of

March 24 indicates that the bar group is actively pursuing this topic, preparing a

draft proposal, and planning how to review and finalize a proposal. (Exhibit p.

5.) Mr. Nunan and others have invested significant time and energy into working

on their proposal. And, of course, the State Bar has traditionally had an omnibus

probate bill each year, which, we assume, would be an appropriate vehicle for

the working group’s efforts.

We discussed the matter with Don Travers and, in light of the State Bar’s

active involvement, the staff recommends that the Commission table further

work on this topic so as not to duplicate the State Bar’s efforts. In view of the

current Commission workload, it is not inappropriate to defer to others in this

type of situation. If the State Bar effort stalls, the Commission could consider at a

later time whether to revive the study. In addition, revisions in this area are

likely to come before the Commission if the Trust Law is reviewed for possible

revisions in light of the new Uniform Trust Code headed for final approval this

year.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
















