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Study Em-458 January 28, 2000

First Supplement to Memorandum 2000-12

Early Disclosure of Valuation Data and Resolution
of Issues in Eminent Domain

We have received the letter attached as Exhibit pp. 1-4 from Michael Nave

addressing issues raised in Memorandum 2000-12. In this connection, we should

also consider a suggestion made by Norm Matteoni in his letter attached to the

First Supplement to Memorandum 2000-11 (litigation expenses in eminent

domain cases).

EARLY DISCLOSURE OF VALUATION DATA

In Memorandum 2000-12, the staff examines the Los Angeles County rules for

early disclosure of valuation data and recommends against extension of those

rules to the rest of the state. The staff’s reasoning is that (1) available statistics do

not indicate a significant difference between the rate of settlement in Los Angeles

versus the rest of the state, and (2) legislation effective January 1, 2000, pushes

the exchange date back to 60 days before trial, and we have no experience yet

under this regime.

Mr. Nave argues that 60 days is better than the old 40 day rule, but is still not

enough time; he thinks the 60 day period needs to be doubled. “It is my opinion,

based on three decades of eminent domain practice, that while the recent

amendments will alleviate some of the timing problems, an exchange 120 days

prior to the trial date will allow the condemnor and condemnee to complete

discovery and obtain rulings on valuation-related in limine motions which, in

turn, will permit the parties to make better-reasoned final offers.”

EARLY RESOLUTION OF LEGAL ISSUES

In Memorandum 2000-12, the staff examines existing provisions for early

resolution of questions of law and suggests codification of a mechanism for a

party to obtain early resolution of issues. Mr. Nave suggests that such a

provision will have limited usefulness because there will be insufficient time

after the parties learn about a disputed question of law to make an appropriate
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motion. Mr. Nave points out, moreover, that many local court rules require in

limine motions to be filed on or a few days before the trial date.

Mr. Nave suggests revision of the procedure proposed in Memorandum 2000-

12 to further extend the time:

Code Civ. Proc. § 1260.040 (added). Resolution of legal issues
affecting valuation

1260.040. If there is a dispute between plaintiff and defendant
over a legal issue evidentiary or other legal issues affecting the
determination of compensation, either party may, not later than 30
90 days before commencement of trial on the issue of
compensation, move the court for a ruling on the matter such
issues. A motion under pursuant to this section shall be heard not
sooner than 10 days and not later than 20 days after service of
notice of the motion later than 70 days before commencement of
trial, and the court shall issue its ruling on the motion not later than
10 days following the conclusion of said hearing.

Comment. Section 12160.040 is intended to provide a
mechanism by which a party may obtain early resolution of a legal
an in limine motion or other dispute affecting valuation. Nothing in
this section precludes the use of other mechanisms procedures for
the same purpose, including, without limitation, bifurcation of
issues and control of the order of proof pursuant to statute and in
limine hearings or other pretrial procedures procedure pursuant to
court rule.

The proposed procedure is predicated on enactment of an earlier valuation data

exchange date (120 days before trial).

DISCLOSURE OF DETAILS OF DEPOSIT APPRAISAL

Mr. Matteoni suggests that there be more adequate disclosure and review of

the basis for the condemnor’s prejudgment deposit. He envisions something

along the following lines:

Code Civ. Proc. § 1255.010 (amended). Deposit of probable
compensation

1255.010. (a) At any time before entry of judgment, the plaintiff
may deposit with the State Treasury the probable amount of
compensation, based on an appraisal, that will be awarded in the
proceeding. The appraisal upon which the deposit is based shall be
one that satisfies the requirements of subdivision (b). The deposit
may be made whether or not the plaintiff applies for an order for
possession or intends to do so.
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(b) Before making a deposit under this section, the plaintiff shall
have an expert qualified to express an opinion as to the value of the
property (1) make an appraisal of the property and (2) prepare a
written statement of, or summary of the basis for, the appraisal. The
statement or summary shall contain detail sufficient to indicate
clearly the basis for the appraisal, including but not limited to all of
the following information:

(1) If the appraisal is based on market data, the principal
transactions supporting the appraisal.

(2) If the property acquired is part of a larger parcel, the
calculations and a narrative explanation supporting the appraisal of
any compensation for injury to the remainder.

Comment. Subdivision (b) of Section 1255.010 is amended to
prescribe the contents of the written statement or summary of the
basis for the deposit appraisal. The accuracy of such an appraisal is
judicially reviewable pursuant to Section 1255.030 (increase or
decrease in amount of deposit).

Code Civ. Proc. § 1255.030 (amended). Increase or decrease in
amount of deposit

1255.030. (a) At any time after a deposit has been made
pursuant to this article, the court shall, upon motion of the plaintiff
or of any party having an interest in the property for which the
deposit was made, determine or redetermine whether the amount
deposited is the probable amount of compensation that will be
awarded in the proceeding. In making a determination or
redetermination, the court may consider the accuracy of the
appraisal on which the deposit is based, as detailed in the written
statement or summary of the basis for the appraisal referred to in
Section 1255.010.

Comment. Subdivision (a) of Section 1255.030 is amended to
recognize the role of the appraisal on which the deposit is based. A
written statement or summary of the basis for the appraisal must be
prepared pursuant to Section 1255.010.

The virtue of this sort of provision for our present purposes is that it may be a

way of achieving early disclosure of valuation data, possibly enhancing

settlement opportunities.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary










