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Litigation Expenses in Eminent Domain Cases: Comments on Draft

We have received the following letters relating to the draft tentative

recommendation on litigation expenses in eminent domain cases.
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Jury Bias in Favor of Condemnor

Sacramento County opposes the proposal to change the eminent domain

litigation expense statute from a reasonableness standard to a mechanical “closer

to the award” standard. The county takes the position that jury verdicts come in

higher than the condemnor’s offer not because the condemnor’s offer is low but

because juries are biased in favor of the property owner. While the condemnor is

bound to make an offer based on a responsible appraisal with advance notice to

the property owner, the obligation is not mutual and the property owner can

manipulate its demand and supporting evidence to ensure a high award. The

procedural requirements of the law, together with inherent jury sympathy for the

property owner, create a litigation environment in which the property owner has

“a substantial advantage.” The existing statute mitigates these circumstances by

requiring the court to consider reasonableness of behavior before making an

award of litigation expenses; the draft tentative recommendation would

inappropriately eliminate this safeguard.

Condemnor Low Ball Tactics

Norm Matteoni has a different perspective on the condemnor’s “good faith”

determination of probable compensation. His experience is that many agencies

base both their prejudgment deposit and their final offer on a staff appraisal, but

at trial they rely on an independent appraiser who comes in with a lower value.

Moreover, agencies make every effort to withhold the independent appraiser’s
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supporting valuation data from the property owner to the greatest extent

possible, providing only the minimum amount of data they can get away with.

The main focus of Mr. Matteoni’s letter, however, is not the award of

litigation expenses, but the effort to ensure that the amount of the prejudgment

deposit is adequate. To this end he proposes full disclosure of the basis of the

deposit and the availability of prompt judicial review. These are matters we will

take up in another context. See the First Supplement to Memorandum 2000-12

(early disclosure of valuation data and resolution of issues in eminent domain).

Government Has Plenty of Money to Pay Litigation Expenses

In response to the staff’s concern that any proposal that would have the effect

of increasing condemnor costs would likely run into political problems in the

Legislature, Professor Kanner indicates that this concern should be discounted.

“These agencies seem to have lots and lots of money to waste or to sit idle, while

lamenting the assertedly excessive cost of having to comply with the

constitutional policy of making condemnees whole.”

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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