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EXHIBIT Study H-820
ES~AQEN GRAY DAVIS, Governor

CONTRACTORS STATE LICENSE BOARD

Caaperient of 9821 BUSINESS PARK DRIVE / P.0O. BOX 26000
C SACRAMENTO, CALIFORNIA 95826
February 10, 2000
Mzr. Stan Ulrich

Assistant Executive Secretary
California law Revision Commission
4000 Middlefield Road

Room D-1

Palo Alto, California 94303

Dear Mr. Ulrich:
Re: Mechanics’ Liens

Thank you for the opportunity to participate in this discussion. Last year, Assemblyman Honda's
proposed constitutional amendment and related recovery fund triggered a welcome review of
mechanics’ liens within the Contractors State License Board (CSLB), particularly as mechanics’
liens relate to home improvement. This new review by the California Law Revision Commission
is also welcome. CSLB is encouraged that some systemn- wide solutions may emerge out of the
discussions.

How big is the problem?

Sam Abdulaziz suggests that the problem of mechanics’ liens may not be very great. Heis
right. Before we work on a solution, we ought to find out how big the problem is.

Last year, in response to one of CSLB's proposals regarding mechanics’ liens, the Institute of
Heating and Air Conditioning Industries Inc. conducted a survey of its membership. The survey
inquired whether, in the past 20 years, any member had ever foreclosed on an owner occupied
single family residence. Fifty-one {51) members responded to the survey. Only two (2) stated
that they had ever gone to foreclosure, Lest we conclude that liens are not a problem, the
survey did not ask how the member was ultimately paid. A number of the survey respondents
commented that, even though they did not foreclose, the lien right was very valuable to get the
property owner to pay. The members did not disclose whether the lien was filed because the
homeowner failed to pay the contractor or the contractor failed to pay the subcontractor. In
other words, we do not know if the owner paid twice.

CSLB's Closed Complaint Review.

CSLB sought information from within its own files. This approach is not without problems.
CSLB does not track statistics specific to mechanics’ liens. The filing of a mechanics’ lien by
itself is not a cause for discipline. In our complaint statistics, mechanics’ liens can be disguised
as, among other things, a violation of the prohibition against diversions of funds, situations

~ where a contractor has committed a technical contract violation {by failing to provide
uncenditional releases), bankruptcies which resuit in case closures, or situations where the
subcontractor or material supplier complains about non-payment.
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In order to gather information, CSLB is conducting a review of its closed complaint files. As of
now, 274 cases have been reviewed. Our preliminary data concludes that twenty-six of these
cases involved liens and/or issues of non-payment.

Bear in mind: This is not a review of open cases that would allow us to ask questions regarding
liens and non-payment. It is a review of closed complaints. We surveyed whether information
about iiens is included in the file. In any number of cases, liens could have been filed but not
mentioned within the complaint or investigation.

Of the 26 cases:

e . Two (2) cases involved unpaid laborers. Both filed liens. Both cases resulted in
accusations against the contractors. Our records did not disclose whether the property
owner paid twice.

. Two (2) cases involved contractors who filed liens for non-payment. CSLB found that
the liens were proper; the owners had not paid the contracior.

. Five (5) cases involved unpaid material suppliers. In two (2) cases, liens were reported.
' In cne of the two cases, the homeowner paid twice. As a result of these five cases, three
accusations were filed.

. One (1) case involved an equipment renter. No lien was reported. The case was closed
for insufficient evidence.

. Sixteen {16) cases involved unpaid subcontractors. Ten of the complaints came from
the subcontractors themselves. Six of the these cases involved reported liens. One
homeowner paid twice.

Until we have reviewed the entire pool of complaints, CSLB staff hesitates to make statements
about how small or large the problem is. We expect to finish the closed complaint review this
month and then tabulate the results. We need to analyze the data. If these lien claims rarely
result in a homeowner paying twice, revision of California lien iaw might be unwarranted. If,
however, lien claims often lead to substantial financial injury, revision might be required.

Home Improvement Protection Plan (HIPP)

Last year, Senator Polanco requested that the CSLB identify and address problems that lead to
financial injury of California consumers at the hands of licensed contractors. The CSLB
identified home improvement projects as providing significant risk of financial injury. HIPP is a
starting point to address this risk.’

Stan Ulrich

> HIPP also includes a proposal to address injury caused by a contractor's failure to carry
Commercial General Liability Insurance and a proposal to fingerprint all applicants and licensees.
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HIPP does little to change substantive CSLB law. instead, HIPP aims to provide better
consumer protection by providing better information to consumers.

The proposed Mechanics' Lien Warning would replace the present Notice fo Owner. The
Warning covers the same ground as the Notice to Owners but is more direct, and user friendly.
The idea is simple. By informing homeowners of the importance of making sure the
subcontractors and material suppliers are paid, and by paying only as progress is made, the
consumer not only reduces the risk of mechanics’ liens but aiso reduces losses from contractor
bankruptcy.

Likewise, the proposed changes to Business & Professions Code section 7159 use the home
improvement contract itself to provide needed information to the consumer. For example, the
new contract form would require the contractor to tell the consumer about the amount of down
payment allowed. This may reduce situations where the contractor takes an illegal down
payment. In regard to mechanics’ lien prevention, the contract itself would provide waming to
the consumer not to make the next payment until the contractor provides unconditional releases
from the contractor and from all the potential lien claimants.

It is debatable whether better information can rebut consumers’ apparently strong need to trust
the contractor regardiess of any showing that the contractor is a good credit risk. The Board
continues to search for ways to break down consumer denial.

Please note: For those who are following HIPP. The version of HIPP that was sent to the
Legislative Counsel's office did not include changes brought to the January 18 Board meeting,
nor did it include changes staff made after working with CSLB Enforcement and other interested
parties. A window of opportunity to make the changes occurred this week and staff was able to
get about half the new changes into the Legislative Counsel. The rest will have to wait for
amendments. . '

Revisions to HIPP based on the California Law Review Commission's {CLRC) Mandate

Before the CLRC was asked to review mechanics' lien Jaw, HIPP included a revision of the
Preliminary Notice. When the Board learned that the CLRC was going to review the issue, the
Board dropped proposed changes to the Preliminary Notice. Since CRLC does not intend to
report until January of 2001, staff will consult with the Board to put this revision back into HIPP.

The original version of the new Preliminary Notice proposed changed the timing of the notice
from 20 days to 5 days. This was a response to new reports that contractors were completing
jobs and being paid before the Preliminary Notices were even in the mail. The timing change
has heen dropped as too big a solution for too small a problem.

More important than the timing change, the proposal offered changes to the text of the notice to
give consumers more user-friendly information about liens. Since the consumers is usually
given the Preliminary Notice in time to withhold payment, allowing the potential lien claimant to
provide more useful information might prevent a consumer from making a mistaken payment.
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Recovery Fund as a Solution to Mechanics’ Liens

Last year, the Board reviewed Assemblyman Honda's proposed solution to address mechanics’
liens that were filed even though the homeowner paid in full. The proposal included a
constitutional amendment precluding would be fien claimants from perfecting liens when the
homeowner could demonstrate that.the contractor had been paid in full. The proposal balanced
this loss of lien rights with a recovery fund.

The Contractors State License Board was very wary of a recovery fund. The Board felt that it
was another instance of "good” contractors paying for dishonest and incompetent contractors’
mistakes. Most of the Board's discussion involved the recovery fund.

James Acret’s New Proposal

It is my understanding that James Acret’s new proposal does not require a recovery fund.
Instead, the legisiature would curtail the lien rights of subcontractor and material suppliers on
the same reasoning as the lien law prohibits an unlicensed contractor from perfecting lien rights.
The change can be considered to be merely procedural. The Board has not reviewed this
proposal or any other new proposal.

Thank you for the opportunity to participate in this process. If you have any questions, please
- call me at 916-255-4116.

Sincerely yours,

/’%"' /‘%‘éﬂ’

Ellen Gallagher, Staff Counsel
Contractors State License Board
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I. INTRODUCTION

This memorandum is submitted for the consideration as the
Law Revision Commission deliberates revisions to California’s
mechanic’s lien laws. This memcorandum addresses the availability
of a sgtatutory defense of full payment under the California
Constitution. What follows is a brief description of the
problem, arguments made by Mr. James Acret, a review of the
Debates and Proceedings of the Constitutional Convention of 1879,
and a legislative solution propesed by Mr. Acret. This
memorandum concludes that the California Legislature may
constitutionally enact a statute granting a defense to a
mechanic’s lien based on full payment.

II. THE PROBLEM

What follows is a description of a typical home improvement
transaction- where the problems with the mechanic’s liens arise.
2 homeowner enters into a contract with a prime contractor to
complete a work of improvement. A prime contractor hires
laborers, subcontractors, and purchases supplies from a material
supplier. Each of these transactions is governed by contract.
The homeowner pays the prime contractor, but the prime contractor
fails te pay the - laborers, subcontractors, and material
suppliers.
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The wvictims here at this £first stage are the laborers,
subcontractors, and material suppliers who are not paid. They
are victimized by a breach of contract - the prime contractor
does not thonor his or her contracts with the laborers,
subcontractors, or material suppliers.

Under our current law each party, who has not been paid by
the prime contractor, has the right to collect from the homeowner
- wvia a mechanic’s lien, even though the homeowner has no
contract with them. This right to collect from the homeowner
makes sense when the homeowner hasn’t paid the prime ceontractor -
"the homeowner is at fault for breach of contract. However, it
doesn‘'t make szenze i1if the homeowner hasn’t done anything wrong
and has paid the prime contractor in-full. The homeowner cannot
defend against a lien c¢laim based on the fact that he or she
already paid the prime contractor.

The wvictim here at this second stage 1s the innocent
homeowner, who is obligated to accept the obligations of the
prime contractor, because the prime contractor did not heonor his
or her contracts with the laborers, subcontractor, or material
suppliers. The homeowner iz victimized here, not by a broken
promige - but by operation of mechanics’ lien laws. It is
important to recognize at this point that the socle person at
fault in this sgituation is the unscrupulous prime contractor.
Neither homeowner, laborer, subcontractor, nor material supplier
is at fault having met their obligations under applicable
contracts. .

Under California’s current mechanic’s lien laws, the
homeowner assumes all of the risk associated with a prime
contractor's failure to honor his or her contracts with
subcontractors and material suppliers.

I1IT. MECHANIC’S LIEN RIGHTS ARE SUBJECT TO REASCNAELE
REGULATIONS

In a letter dated August 25, 1999 (Attachment 1}, Mr. James
Acret, from the law firm of Thelen, Reid, & Priest, LLP proposed
a solution to the problem outlined in Section II. Mr. Acret is a
highly regarded expert in construction law.® In his expert

! Mr. James Acret has practiced construction law since 13957, and has
handled scores of trials, mediations, and arbitrations representing
contractors, owners, architects, engineers, developers and sureties. Mr.
Acret is the authcr of the CEB book Attorney's Guide to California
Construction Contracts and Disputes, now in its third edition. He was a
member of the committee that rewrote the California Mechanics Lien Law
in 1969. He also wrote the classic California Construction Law Manual,
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opinion, Mr. Acret argues that providing homecwners with a
defense of full payment dcoes not conflict with the Constitution.

The California Constitution provides that
mechanics, contractors, artisans, and suppliers shall
have a lien upon the property which they improve and
that the legislature shall provide for the speed and
efficient enforcement of such liens. This provision
of our Constitution does not prevent the legislature
from establishing defenses to mechanics lien claims in
support of public policy. 2n example of such policy
ig - the legislation that prohibits unlicensed
contractors from enforcing a claim of mechanics lien
even for the value of work properly performed. The
legislature could likewise prevent the enforcement of
lien claimg against homeowners who have already paid
for work and materials supplied to their projects.

The fairness of this proposal is easily supported.
Merchants who advance credit assume the risk of

nonpayment . Only in the construction industry is a
merchant who makes a bad credit decision (by extending
credit to an unworthy contractor) protected. It is

unfair to extend such protection at the expense of an
innocent homeowner who has fulfilled all contractual
obligations to pay for improvements. In such cases,
it should be the merchant, and not the homeowner, that
takes the loss.

In a letter dated February 02, 2000 (Attachment 2}, Mr.
Acret provides additional examples where the legislature has

now in its fifth edition, published by West Group, and edits a monthly
construction industry newsletter, also published by West Group:
California Construction Law Reporter. Mr. Acret is also an experienced
construction industry arbitrator and mediator, and serves om the Large
Complex Case Panel of the American Arbitration Association.

Mr. Acret is also the author of the following books published by West

Group and BNI: Acret's California Construction Laws Annotated;
Architects and Engineers: Their Professional Responsibilities (Third
Edition); Construction Litigation Handbook (Second Editiom) ;

Construction Arbitration Handbook [(Sscond Edition); Construction Law
Digests; Construction Industry Form Bock (Second Edition); California
Construction Law Digests; California Construction Law Manual,
Contractors Editien; Acret's Construction Industry Guide to Mechanics
Liens, Stop Notices and; Payment Bonds; Acret's California Public
Construction Contract Law Manual; National Construction Law Manual; A
Simplified Guide to Construction Law; California Public Centract Code
Annotated.
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balanced the rights of lien holders and the rights of homeowners
in favor of homeowners.

For example, the legislature has provided that the
mechanic’s 1lien right does not apply against a
landowner who has posted and recorded a notice of non-
responsihility for tenant improvements. The worked
performed increases the value of the owner’'s land and
vet the legislature has determined that the land
should not be subject to a mechanic’s lien claim.

As another example, the interest of a beneficiary
under a deed of trust in land is not subject to the
claim of mechanics lien as long as the deed of trust
was recorded before the commencement of the work of
improvement. Finally, public property is not
subjected to the mechanic’s lien right.

In each of these cases, the legislature has made a
pelicy decision that the constitutiomal right to a
mechanic’s lien should yield to the legitimate
interests of property owners.

In one case, the legislature decided that a
property owner should be protected against liens for
work ordered by a tenant even though constructicn
ordered by the temant is just as wvaluable as any other
construction. In another case, the legislature
decided that it was more important to encourage
construction financing by institutional lenders that
to protect mechanic’s lien rights. In the last case,
the legislature simply decided that public agencies
should be exempt from mechanic’'s lien claims.

Mr. Acret draws the folleowing conclusion.

8o we know that the legislature has the power to
curtail mechanic’s lien rights against homeocwners who
have paid their bills, and protect the claimant by
substituting stop notice rights against construction
fund in the hands of the homeowners. The legislature
has already established those stop notice rights.
Claimants have the same stop notice rights against
homeowners as they have against public agencies. The
legislature curtailed mechanic’s lien rights against
public property and against construction lenders, and
substituted stop notice rights. The legislature may,
and should, do the same for homeowners.
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. Is Mr. Acret’s position consistent with the intent of the
framers of the Constitution? Did the framers of the Constitution
intend to prchibit the legislature from enacting a statute
providing a defense to mechanic’s liens based on full payment?

IV, THE INTENT OF THE FEAMERS: THE PROCEEDINGS QOF
THE CONSTITUTICONAL CONVENTION OF 1879

In assessing the intent of the framers, it is instructive to
review the proceedings of the Constituticonal Convention of 1879.
The record directly addresses the issue of the defense of full
payment . The delegates of the California Constitutional
Convention of 1879 specifically considered an amendment which if
approved would have eliminated by constitutional provision the
defense of full payment. The issue was debated on February 17th
and 19th in 1879 (Attachment 3}. :

The coriginal wversion of Section 15 read as follows:

SEC.15 Mechanics, material-men, artisans, and
laborers of every class, shall have a lien upon the
property upon which they have bestowed labor or
furnished material, for the wvalue of such labor done
and material furnished; and the Legislature shall
provide, by law, for the speedy and efficient
enforcement of said liens.*

The amendment to then Sectieon 15 was offered by Mr. Barbour:

SEC. 15 Mechanics, artisahs, laborers, material-
men, and miners, shall have liens upon the building,
structure, wmine, or other improvement upon which they
have performed labor or supplied material, for the
value of the work done or material furnished, and the
Legislature shall provide, by law, for the speedy and
efficient enforcement of such liens, making such
building, structure, mine, or other improvement, and
the owner thereof, responsible for such 1liens,
notwithstanding any payment settlement, or contract
made by him with contractors or subcontractors before
such liens have been paid. (emphaais: added.)

In support of his amendment on February 17th he stated, "The
object of this amendment is to correct this evil [discharging of
liens by payment to the contractor], by making the contractor an
agent of the owner, so that when the lien is filed the owner
cannot come forward and say that I have paid it." [Debates and
Proceedings at page 1393.]
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. Mr. Farrell suppcorted Mr. Barbour’s amendment with the
following statement, "If we place this responsibility upon the
owner, he will take it upon himself to know that the contractors
are responsible parties, and he will see that the mechanics and
laboring men are paid as they go along." [Debates and Proceedings
at page 1394.] ?

The amendment was considered for wvote two days later. On
this date, Mr. Barbour stated wvery clearly the intent of his
amendment, "We want a declaration in the Comnstitution that no
payment by the owner or his agent shall work to discharge a
lien." [Debates and Proceedings at page 1418.]

Speaking in opposition, Mr. Shafter addressed the issue of
privity of contract, "Now there is no contract between the owner
of the building and the Ilaborers, none whatscever; he has a
contract with the contractor, it begins and ends with him; he has
nothing to do with the persons the contractor employs, this thing
is all wrong." [Debates and Proceedings at page 1417.1

Algo speaking in opposition, Mr. Cross raised concerns of
property rights, "It [the amended section] does not secure the
laboring man as well as current provisions of the Code, and yet,
while it does not do that it opens the door for a possibility
that a man’s property may be taken from him without his consent
or default in anyway." [Debates and Proceedings at page 1417.]

The amendment was soundly defeated (on a vote of 76 against
and 39 in favor) and the attempt to abolish the defense of full
payment was rejected. [Debates and Proceedings at page 1415.]
The current language in the California Constitution does not
reflect the amendments offered by Mr. Barbour.

It d1is important to note that delegates opposing the
amendment stated very clearly that the Constitutional provisions
should remain “simple” and that the details for “enforcement”
should be decided by the Legislature. On this peoint, Mr. C(ross
stated, "I think it is much better to have a simple provision in
here that the Legislature shall provide by law for securing
mechanics and the material-men, by giving them liens wupon the
property.” [Debates and Proceedings at page 1417.}] Mr. McFarland
stated, "“We have not room in the Constitution to go inte details,

? plthough the amendment was ultimately rejected, the argument made by
Mr. Farrell made in 187% continues to be made by construction industry
today. In a letter dated February 03, 1999, Gordon Hunt stated, at page
11, *It is by virtue of the vehicle of the Preliminary Notice that the
owner has knowledge of the potential lien and stop notice claimants and
can take steps to see to it that they are paid during the progress of

the job.*
10
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and it is much better to say that the Legislature shall pass a
lien law than to wundertake to enact a lien law in the
Constitution.” [Debates and Proceedings at page 1417.]

Wholly consistent with the arguments of Mr. Acret, the
delegates clearly left the decision regarding the enforcement of
liens for the legislature to determine by statute. In rejecting
the amendment, the delegates preserved the right of Legislature
to enact reasconable requlations limiting mechenic’s liens,
including statutes that grant homeowners a defense based on full
payment. When wviewed within the context of the Debates and
Proceedings, the wery system that is now in place was in fact
rejected by the delegates of the Constitution Convention.

V. PLACING LIMITS ON FROPERTY OWNER LIABILITY: A
LEGISLATIVE PROPQOSAL

In his letter dated August 25, 1999 (Attachment 1), Mr.
Acret recommends a legislative proposal granting homeowners the
right to defend against a mechanic’s lien if full payment was
made and limiting their liability to the unpaid contract price:

1. 2 lien claimant other than an original contractor
dealing directly with the owner of a Thome
improvement project may not enforce a claim of
mechanics lien if: _ _

a) the original contract price established by the
owner and the original contractor represents a
good faith evaluation of the value of the work
tc bhe performed and the equipment and
materials to be supplied under the original
contract, and

b}the owner has paid to or for the original
contractor the original contract price as
established by the contract documents
including any signed change orders.

2. If the owner has paid part, but not all of the
original contract ©price, the amount of all
mechanics lien claims shall not exceed the
difference between the original contract price and
the amounts paid by the owner in good faith to or
for the original contractor.

In support of this proposed legislation Mr. Acret concludes:

Under this proposed legislation, when a merchant
decides to extend credit to a contractor for a home
improvement project, the merchant rather than the
homeowner will bear the 1risk that the original
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. contractor, having been paid, will unlawfully divert
funds from the project.

VI. THE LEGISLATIVE CQUNSEL QPINION (#1327% DATED MAY
11, 1999}

The Office of the Legislative Counsel of California issued
an opinion on May 11, 1999 (Attachment 4).° This opinion
responded to the following question:

Would a statute be unconstitutional if it provides
the owner of residential real property who pays a
contractor in full for a work of improvement on the
property with a defense against a mechanics’ lien
filed by a subcontractor who has bestowed labor on or
furnished material for, that work of improvement?

The Legislative Counsel answered the gquestion 1in the
affirmative. The opinicon appears to attempt te distinguish
existing statutory regquirements from a statute that provides the
defense of full payment.

The conditions precedent to the enforcement of a
mechanics’ lien are set forth in the law (Art. 3
{commencing with Sectiom 3114), Ch. 2, Title 15, Pt.
4, Div. 3). 1In accordance with the above principles a
claimants failure to comply with these statutory
requirements, including that of timely recordation of
a claim of a lien (see Sec. 3115), may preclude the
claimant from recovering  under his or  her
constitutional right to a mechanics’ lien, and may be
agsserted defensively by an owner against whom a claim
is made or an action filed.

However, on the other hand, we think that a statute
that provides the owner o¢f residential real property
with a defense against a mechanics’ lien by a
subcontractor whenever the owner pays a contractor in
full would effectively deny the subcontractor the
right to enjoy the benefits of the lien because a
payment in full to the contractor does not necessarily
protect the subcontractor’s right to be paid.

The Legislative Counsel cpinion draws a distinction between
statutes that establish a condition precedent and these that do
not. Legislative Counsel finds that those defenses which are

' The opinion was issued on the same day, a few hours after, ACA 5 and
BB 742 were heard in the Assembly Judiciary Committee.
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based on an inability on the part of a lien claimant to satisfy a
condition precedent are constitutional. Those defenses that are
not conditions precedent are not constitutiomal, because they
deny the lien claimant his or her rights to be paid.

The Legislative Counsel's opinion fails in two important
respects. First, the opinion does not consider the intent of the
framers. Section IV has established that the framers of the
Constitution considered and rejected a provisions which would
have prohibited a statutory defense of full payment.

Furthermore, the Législative Counsel’s opinion erronecusly
focuses on the significance of a condition precedent. If the

Legislative Counsel’s opinion was correct, other statutes
governing mechanic’s liens in California would alsoc be
unconstitutional. These statutes deny mechanic’s liens and

cannot be characterized as conditions precedent.

Under the Legislative Counsel analysis a Civil Code Sections
3094, 3109 and 3156 would alsco be unconstitutional. Section 3094
provides a defense to mechanic’s lien for homeowners who post and
record a notice of non-responsibility. In order to qualify for a
the a lien claim, the homeowner is only required post and record
the notice within 10 days of learning of the unauthorized work of
improvement. A homeowner satisfying the requirements of Section
354 is rewarded with a defense against lien c¢laims. The posting
and recording requirement is indistinguishable from the
requirements of the Acret proposal presented in Section V. Under
the Acret proposal the homeowner qualifies for the defense if he
or she pays-in-full. '

If the Legislative Counsel opinion were correct Civil Code
Sections 3109 and 3156 would also be unconstitutional. Civil
Code Section 3109 flatly declares that statutes contained in
Chapter 2 of the Civil Cede shall not apply to public works.
Civil Code Section 3156 similarly exempts public works from the
gtatutes contained in Chapter 3. Essentially these statutes
prohibit mechanic’s lien remedies in public works.

Clearly, each of these statutes is constitutiomal. FEach of
these examples underscore the fact that the Legislature was
granted the .power to determine who shall be subject to
mechanic’s lieng and under what conditions they shall be
enforced. The power of the Legislature is not limited toc the
setting of conditions precedent. The Legislature may exempt
certain -entities from mechanic’s liens and may choose to provide
additional protection in the form of specific defenses for
innocent parties.
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The analysis and conclusions of the Legislative Counsel are
inconsistent with existing law and the intent of the framers of
the Constitution.

VII. CONCLUSION

The problems associated with mechanic’s liens were not
unknown the framers of Constitution. Concerns regarding privity
and fairness to property  owners were raised at the
‘Constituticnal Convention of 1879. The specific issue of a
statutory defense was debated by the delegates. The record of
the Debates and Proceedings grants c¢lear authorization to the
Legislature to enact statutes which provide for a defense for
homeowners based on full payment.

The proposed legislation provided by Mr. Acret, is a
solution that is consistent with the intent of the framers of
the Constitution and the existing statutory scheme. The Acret
proposal 1is operationally indistinguishable from Civil Code
Section 3094. Both Section 3094 and the Acret proposal provide
a defense to property owners who are innocent and meet the
requirements of law (by either posting and recording a notice or
meeting their contractual obligations).

The Acret proposal removes the unnecessary harshness of the
current mechanic's lien scheme and restores the balance between
the rights of the lien claimants and the rights of innocent

homeowners.
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—_— Attachment 1

JAMES ACRET
Of Coumael Thelen Reid & Priest LLP
2 Coco Place
Pacific Palisades, California 90272
(310) 573-9164 - Fax (310) 573-9164 - jacret@gee.net

August 25, 1999

The Honorable Assemblymember
Keith M. Honda

State Capitol

P. O. Box 942849

Sacramento, California 94249-0001

Thank you for giving me the opportunity to review the bill that would establish the home
improvement lien protection fund. I am much in sympathy with the intention of the bill, but I
believe it would be more feasible to achieve its objective by announcing the policy of the
legislature to protect homeowners from the risk of double payment by establishing payment to
the original contractor as a legitimate defense to a mechanics lien claim,

The essentials could be established by legislation that would include the following
provisions:

1. A lien claimant other than an original contractor dea]iﬁg directly with the owner of a
home improvement project may not enforce a claim of mechanics lien if:

a) the original contract price established by the owner and the original contractor
represents a good faith evaluation of the value of the work to be performed
and the equipment and materials to be supplied under the original contract,
and

b) the owner has paid to or for the original contractor the original contract price
as established by the contract documents including any signed change orders.

2. Tf the owner has paid part, but not all of the original contract price, the amount of all
mechanics lien claims shall not exceed the difference between the original contract
price and the amounts paid by the owner in good faith to or for the original
contractor.

The California Constitution provides that mechanics, contractors, artisans, and suppliers
shall have a lien upon the property which they improve and that the legislature shall provide for
the speedy and efficient enforcement of such liens. This provision of our Constitution does not
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prevent the legislature from establishing defenses to mechanics lien claims in support of public
policy. An example of such policy is legislation that prohibits unlicensed contractors from
enforcing a claim of mechanics lien even for the value of work properly performed. The
legislature could likewise prevent the enforcement of lien claims against homeowners who have
already paid for the work and materials supplied to their projects.

The fairness of this proposal is easily supported. Merchants who advance credit assume
the risk of nonpayment. Only in the construction industry is a merchant who makes a bad credit
decision (by extending credit to an unworthy contractor) protected. It is unfair to extend such
protection at the expense of an innocent homeowner who has fulfilled all contractual obligations
to pay for improvements. In such cases, it should be the merchant, and not the homeowner, that
takes the loss.

Under this proposed legislation, when a merchant decides to extend credit to a contractor
for a home improvement project, the hant, rather than the homeowner, will bear the risk that
the original contractor, having been paid, wll uniawfully divert funds from the project.

N

;
o
s

.’ JAMES ACRET

JA:
c: Ken Willis

16



— Attachment 2 —

JAMES ACRET

OF Counee! Thelen Rerd & Priest LLP

2 Coco Place
Pacific Palisades, California 90272
(310) 573-9164 - Fax (310) 573-9164 - jacret@gre.net

February 2, 2000

Keith Honda

Chief of Staff

Assembly District 23

100 Paseo de San Antonio, Room 300
San Jose, California 95110

I was pleased to receive your e-mail and to notice your desire to be “pointed in the right
direction”. What follows is my personal opinion of “the right direction”.

Under the present state of law, mechanics liens can be enforced against homeowners who
have already paid in full for their home improvements. How can this occur? It occurs because a
prime contractor or a subcontractor doesn’t pay its bills. Thus the debt of the prime contractor or
the subcontractor is transferred to the owner. Such an outcome is the very definition of injustice!

The injustice lies in the fact that a person who unwisely grants credit should be the one to
suffer the loss when the debtor doesn’t pay up. This is‘the ordinary and proper outcome of any
business transaction. The injudicious creditor should not be able to collect its money from an
innocent third party — especially an innocent homeowner!

A lot of issues will be easily resolved if we have a proper understanding of the

. “constitutional right” to a mechanics lien. Like all constitutional rights, the mechanics lien right
15 subject to reasonable regulation. The right to a mechanics lien is not absolute. The legislature
can regulate that right. :

For exampie, the legislature has provided that the mechanics lien right does not apply
against a landowner who has posted and recorded a notice of nonresponsibility for tenant
improvements. The work performed increases the value of the owner’s land and vet the
legislature has determined that the land should not be subject to a mechanics lien claim!

As another example, the interest of a beneficiary under a deed of trust in land is not
subject to a claim of mechanics lien as long as the deed of trust was recorded before the
commencement of the work of improvement. Finally, public property is not subject to the
mechanics lien right. :
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In each of these cases, the legislature has made a policy decision that the constitutional
right to a mechanics lien should yield to legitimate interests of property owners.

In one case, the legislature decided that 2 property owner should be protected against -
liens for work ordered by a tenant even though construction ordered by a tenant is just as
valuable as any other construction. In another case, the legislature decided that it was more
important to encourage construction financing by institutional lenders than to protect mechanics
lien rights. In the last case, the legislature simply decided that public agencies should be exempt
from mechanics lien claims.

In all these cases the argument couid be made that the legisiature trenched upon a
constitutional right but the power of the legislature to balance those competing interests has
never been doubted. The legislature has amended the mechanics lien statute over and over again,
literaily at every session, to fine-tune rights and remedies between mechanics lien claimants,
owners, and lenders,

The legisiature provided substitute remedies. For tenant improvements, the law provides
a mechanics lien claim against the structure but not against the land. In the case of construction
lenders, the legislature provides stop notice rights as a substitute for mechanics lien rights. Inthe
case of public improvements, the legislature provides stop notice rights and payment bond rights.

The mechanics lien statute establishes stop notices as an ancillary remedy. A stop notice
is similar to an attachment or a garnishment: it is a claim against construction funds in the hands
of an owner or construction lender.

So we know that the legislature has the power to curtail mechanics lien rights against
homeowners who have paid their bills, and protect the claimant by substituting stop notice rights
against construction funds in the hands of the homeowner. The legislature has already
established those stop notice rights. Claimants have the same stop notice rights against
homeowners as they have against public agencies. The legislature curtailed mechanics lien
rights against public property and against construction lenders, and substituted siop notice rights.
The legislature mey, and should, do the same for homeowners..

The failure of a prime contractor or a subcontractor to pay may be because of a legitimate
dispute or simply because the prime contractor or the subcontractor is insolvent or a deadbeat.
There is simply no justification for transferring the financial responsibility for such disputes to
the homeowner.

The mechanics lien right against homeowners should be restricted to cases in which there
is direct contractual relationship between a claimant and the homeowner. This would mean that
the mechanics lien claim would serve as security only for debts directly incurred by the
homeowner and not for debts incurred by the prime contractor and subcontractors.
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The creation of a contractor’s recovery fund is a wholly bad idea. In the legislative, as
well as in the medical profession, the motto should be “first, do no harm.” There is no obvious
justification for shifting to contractors in general the losses caused by unwise extensions of
credit. The idea would create 2 whole new bureaucracy to plague the construction industry.
Claimants and homeowners would have to present a whole panoply of construction disputes to a
state hearing officer who would be authorized to decide whether or not the owner made full
payment to the prime contractor. The expense, inconvenience, and futility would be
unconscionable!

If the imperatives of politics make it necessary to pander, we may resort to the $7,500
bond already required of all licensed contractors. The coverage of the bond can be expanded to
inciude coverage for a claimant who has no mechanics lien rights on a residential construction
project. Claimants may object that a §7,500 bond isn’t big enough. The answer is that they can
protect themselves by exercising their stop tstice rights or, even better, by rejecting poor credit
risks. -

JAMES ACRET

JA
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Feb. 17, 1879.

OF THE CONSTITUTIONAL CONVENTION.

Attachment 3

1308

My WYATT, No, air, not sxactly; Iy they should not be allewad

paﬁouﬂ&u beyond legisiative sontrol.

» Me El ary fostitolions do not maks
ey are simply charitable institutlons, and our proposition is, that no
perpstnities shall b grauted sxcept to that olass of institutions. This is
allowed averywhars in the world, and I hops Californis will not be an
exceplion to the rule. I hope that in Califorcis, whenever any citizen
who has 0o heirs; whenever any cilisen whose heirs are vawoarthy of
his eonfidence, dies, bhe sball bs itted to give hil property lo elee-
morynary institutions and direet its use; that is the readon [ most sarn-
utlioppnn the amendment, [ belisve tha old sestion is correct; it

«xactly o4 the new one does. I claim that sharitable grants shookd
be sncouraged as much as posible. Allow those who chooss to give to
charitable inatitutions the power to do s0; give them the bromdest lati-
tude. - Let them not be eircumscribed in their liberality, end when you
do thai you are only responding to the broad and liberal sentiments of
the & of this Btate.

e YVACQUEREL. My, Chairman: I am in favor of this amend-
ment. 1deny the right of auy man on this foor to lagislate foraver.
Tt inall very well to talk about eharity, Let us be cheritable with what
wa , atid ook with-what ws do not possess.  'What suits us to-day,
;ni;d:m:::t t.hra ? In ?I‘tyﬁlﬂ l‘;um.lm-rt:o hEhn.“ s & right 10

em eny |t L un legislats for the ué L1
ﬁ?ﬂ.nd not unkil the resurrsotion. " PREwEE gen
Ma TILBORN. Mr. Chairman: Iam in faver of the section oa it
siands; first, becanse it in the old Constitution ; setond, becanss [ can see
0o reasons why we should di werlthy men who are 20 d
from learing their monsy io charilable institutions, They would never
de it il we gire the slatcre power to get at that money, and silher
- confiscats it or divert il from ibe purposs for which it wes givau.

.+ MuSHAFTER Mr, Chairman: I am in fsvor of this section su it
stands. Thers in s misunderstanding with some. It doss not apply to
children of families; but omly the exeeption is made 8o as to 2
these zifls to be made for choritabie Why not! If a man
waals to laave ten thonsand dollars ta one of thess institntions, why
should we stap in and say he atisll ook do [t? And of conrss he won't
ttll::t when Lio knovws that ths endownient is Linbio to be diverted at auy

8. .
Tus CHAIRMAN. The goestion in on the adeption of the amaend-,
ment of the gentlomsn (rom 3an Franciseo, Mr. O3ullivan. -

Ma. BEERITECIER. Mr. Chairman: I offer an amendment.

Tux SECAETARY resd :

* Add to tha sestion : * Nor shall primogenitare or snlailments aver
provall in this Slate.’

My, BEERSTECIER. Mr. Chajrman: Now thin smendmant n
no wise allects clecomesynary institutions. Ibdoes not &nwnt any one
who may ses it from donating or devising pry riy to them.

3a, TULLY. I riseto o poict of order. That ia the same thing just
volad down.

Tuz CHAIRMAN. Tbe point of order is wall taken.

Mx. WYATT. If it would dom;égoodpbuh e have never yai been
sbie Lo ovarrale the docision of the Chair.

Me. VACQUEREL. 1 move Lo nmend by adding, “ne parpstulitios
sholl aver be aitowed [n this State,” -

Tax CHAIRMAN., Ths question [s on the amendment.

* BAIBERY AXD ITS PRNALTIZS.

Taz CHAIRMAN. The Secretary will read soctiot tan.

Tan SECRETARY rsad:

#8eo. 10, Every parson shull be disqualified from holding any office
of profit in this Stats who shall have besn convietsd of haring given or
offered a bribe to procere his election or appointment.”

No smandment,

Tux SECRETARY read section aleven: ]

“8gc. 11.  Laws shall be meade ko exclude from offics, serving on
jvliﬁ Wm the right of saifrege, &:“h‘.':; ;_lhnll hlr?\.fhr be mh;;

-] m'.fr AT o Lol }] mek Pﬂ\"
of free mffrags sﬂmw'hy laws regulating slections udfrn-
bibiting, under adsquate psnalties, all undue influsnce therson from
pawer, bribery, {umult, or other jmproper practics.”

Mz HAGER. Irmovetosmend by striking ont the word  Lereaftar,”

. 'in the meond line. Lat it ly to sll who have hean convicted as weil.
.. Ma ESTEE. Thati o8 members of this Convention, [Laugh-

:  Me ATERS. That would leave it unaqual, I move Lo siriks oot
T the words, “Usose,whic 1kall hersafter be,” and insert # parscns.”

ANSENUE FROM TEN STATE.

-Tan CHAIRMAN, The Secretary will read section twelve.
Tuz BECRETARY resd:
“Bra. 12, Absenos from this Btate; on bugines of the Biats or of the
Urited Btates, shail not wifect the question of residense of any person.”
Taz CHATRMAN. Thare being no amsndment, the Sscestary will
 Tead pection Lhiftesn.
c PLORLLITY OF YOTES.

" Tgx SECHETARY read

*Beo. 13. A plurnlity of ths votes given ak any election shall consti-
tate & cholos, whers not otherwise dirscted in this Conskitution.”
v Tun OHATRMAN. Thers being no smendment, the Sscretary will.
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4 FTATE M)ARD OF ELALTH.
T SECRETARY read:
“8xc. 14. Tha Legislature shal] provide, by low, for the maintenanes
and efciency fradrc v voidpr Halthr |

Tes CHAIRMAN. There being no amendment, the Secrstary will
read sestion fdftesn. & :
MECHINICS' LIENS.

Eg: SIEURETLB.Y read: - "

£C. 15, Mschanies, material-men, artisans, and Inborers of eve
cluse, shall have s lisn upon the property upon which they have g
stowsd Inbor or furnished material, for tha alte of such lebor done and
material farnisked; and the Legicisture shall provide, by law, for the
speedy and efficient snforcsmant of said liens.”

ﬂnl::- MORELAND. Mr. Chsirmsn: I offer o substitute for ssetion

Tax BECRETARY read:

“8ec. 18, Machaniics, kaborers, artisans, and material-men of avery
cinm, shail have o lien upon the article manufsctursd or repaired by
them, for the vatas of their lnbor done thereon, or materinl furnished
thereior. The land upon which any building, Improvement, or strucs-
urs i conatrueted, and  convenient spacs nbout ths same, may wiso be
subject to such lisns. The.Legislatars, at ite first sesion, shall provide
for the enforeement of mch lisn.”

Me. TUR. Mr. Cheirmign: [ offer an amendmeni lo the

“8ee. 15, Mechanics, ariisans, laborers, material-man, and micers,
thali have lieos upon the building, structure, mine, or other m
mant upon which they have performed lnbor o supplied ma for
the valua of the work dons or material fornished, sed the Legisbatore
shall provids, by law, for the spesdy nnd eficisnt snforcement of such
liens, moking such bullding, structare, mins, or other improvement,and
the owner thereof, responsible for such lisns, notwithstanding any pay-
ment, ssttlement, or contract made by him with contrsctors or sob-
contractors before such llens have basn paid.” -

ARMAEER OF ME. BAMBOUR.

Mx. BARBOUR. Mp. Chairman: The amendment is the minerity
report of the Commities cn Missellaneous Bubjects. The section as
reported, like ihe amendment propesed: by the gentieman from Soncma,
doot not strike at the question thal ailects nies and lnbering men
In this moatter. To all intenty ths constitutions)l provision, and tha
enactments of the Legisiature hove basn of no yelus to them. and it ie
s [not that most of them havs gcmd to lose their dabls rather than
sndeavar Lo snforos the law. Lagisioture has passed laws, but the
artisans have been deprived of the benelft on sescunt of collusion
beiween the ownar and the contrastor.  Whenaver ths nriisn aitampted
to oppiy his lien, he was forestalled by tha fact that o paymect hed heen
u by the owner. The object of this amendment i Lo correat thal
ovil, by making the conkrastor the ageat of the owner, so that when the
lien is flled.the cwner cannot come forward and my I have paid it
The decisiony wers to the effect that & payment diseh a Tan, » the
bands of the arilmny wers tiad. That ia the reason meshanica of
provision. IE is one that no Court can get arcund.
tonld prove Lhat these payments to the contractor
wars not good fmith that would vitista it, buk thet is s hard
thing to do. Tha lact iz they are pot generally made in faith, bot
Lholiiingi to it. The faot s, twa thinds of the contracta in
the'ulty of San Francisoo for ihe section of buildings have been taken
by the conlracior with the intention of defriuding the workmen whe do
theawork. Now,w far os theawner i concerned, he has & parfoct means
of protacting himmil, becaoes the owner nsed maks no payment nntli

the Btate wank thix
Of courss, I yu;ln

heis tod with proof that the sab-contractars, laboring toen, 1ad
malarini-men are all paid. This amendmeat & inten to reseh
dirsotly that svil, -

Ma. INMAN. Mr. Chairman : Thoagh I possibly conld stand that
section sa it mow stands, the smendment is oo mueh. It gives s lsn
on the land. I am sutively opposed to it

EENARES OF ME. MOURELAND.

Mr. MORELAND. -Mr. Chairman: [ havs nol hai¥ine to sramins
the amendment offeced by the gentlyman from San Franeises, but it
soema4 to me that most of it is mateer that can be regulaied by law. The
smandment which I have introduced differs with the section reported
by the commiltes in two reapects. Fi:ﬁuuhm{: the lisn to the land
on which the building is s aguvenient piace sbout the
same. That is what the Iaw is at snt. To give mechanics a lsn
apon the hotw itesll, wonid be of bat little a They maust bavs &
len upon the ground I order to benefit tham much, oould take
the houss away, but it is wot worth much after it is moved. Thaiis
F:rdpddiﬁm hetwesn m&hmndmtud thn&n‘zmﬂ section.

other respeet in whieh it d is, that it provides the Legisla-
tare, at its Arsl semion, shall provids for the proper snforcement of it

. OAPLER. You sy you would give a lien ipon the land. Bop-

A, who resides fn New Tork, leases s pleow of land in 8an Francsco
n,forlhmafm.mchhammtohuildlhmln,mdl
linz is filed on that housn and on the land. : ]

Ma. MOBRELAND. That can all be provided for by law, as it b pro-
vided for b this time, : . .

M, HILBORN. Thix will not all clasens of laborers. Ifwe °
a7 gring o protest oy, it sasms to ma we shoeld inclnde them all. I
s man helps to drive s band of uﬁl-‘wnho‘:&,he ought &3 havs & lien
onm‘nl;ﬂ.ha-irpﬁhilm Tt should not be confined o me-
ohenics 'S - o o



el .. . _ .- DEBATES 4AND PROCEEDINGS ’ Momniet

whet i just ead fair, Now, I will give s mmple of the botinag}
habnnmdnmdinlalhl"nms.l Indphl::nhuudﬁaﬁd -
suby-six, & men nanyed rwin entered into 2 contract with o

Flood, to baild tx houss it Saa Franeins, G the sarm qrﬁnummuu.f

- SPEDCH OF MR FaERELL. -
. Mu. FABRELL M. Chairman; This quextion is one of no ordinary

Thase labering men . mochazies have boen Lie rictims of. swindling
soniractors loag enough. Iam“ﬂ-dbuunﬁm' introdused by the
eonnﬁﬁm,amf_nhlnﬂnm ant of the pentleman from Sonoms.
w-wmtbhnnamruﬁ:ﬁbﬂmmtﬂmwm- We wans |
o make the owpar for sll ibe debts on the buiiding umti] jt
is compietad, so uu:.z sub-contreators and matarisl-rmen Teoaive
mu;. 11 peer Lhat th mu.hamaa.udhhmngm pﬂdl u; Ma. EWING Mr. Presiden :

will sen ] i ing men are as they x . Mr, ident: I move the previoas question.

' T CRATRMLT g e
REMARES OF NN, TBTER 'I'l;'" MAN, ‘Iﬁsqueﬁnin:&authsnlinquHiunh

now

. Nx ESTEE Mr. Chairmsn: 1 am cpposed io this ides of makiag
the owoer eaible, uniess thars is s clause in there providing that
uehdli:?f;ulhnu hﬁ.!d-itll:th?cmnt Eqm:du?ﬂ:iuliny

ixys after the complation of such beilding ar farniahing of such ma. Mr, Bavboar.

mkm‘mfl“nj““'l““m&'w’m' Division was called for and (he amendment adopbed, by 2 vobe of 51
Mr. BARBOUR. - That will do oo harm. I will soospt that amend- | 7% 10 38 noss. :

ment.

Ma. ESTER. T shall support the smendment if that i:hp:t in. That
h-ur‘ﬂum. Ther, the owner need 20t pay for bis bailding watil i L
the end of sixty dave. That in all right. I&ukﬂtilwhohmlhri; © e 18, The amount named in.eilher o fire or marine inmranos
of legislalive poliey shall hdmudhh&-mavﬂnﬂ&ommim,hr

IX AYLLATION 7O IKENRANCE.

in the patare Makiv -nmmm:; y::..h:i: it wﬂllomplkh the
rpake of proteciin ng men and m ics, who are t | insxranes i .
ﬁn their da.ilyurnin' I3 t‘oE their daily bread, I an willing, me far as ;.l&mmurl(r- Chairmah : T offor sn amendment.
H :

.Ir"m wrmncernad, for lal.;: o inte ;h- Gnutihtinni_b:t ean oninlrll:lnm
i y y it o soma Food. oornerz will have
dn]:;‘ imé.:mhokmdw and sea whalker thess hills for lnbor
and material are all ssithed or not.
. AEMARES OF MR DUDLEY.

¥r DUDLET, of Solano. Mr Chairman: I nnderstand a part of
the remsons whinh may be urged for making meshanies
and.ihn,hujwhgthathnuld be preferred

i “ Blrika oub ihe words, * desmad ta be,’ where thoy sccur in the second
ine.” .
Tax COAIRMAN. The qnestion is on (e amendment.
Ma. WEDSTER. Mr. Chairman: It oceurs o me that Lhese words
z:rerﬁuou. By striking out thiese words it will read : % "The amonnt
in either & dre or marine insurance policr shail bo Lhe troe valos
of the property insured, for inmrsnes: purposes.’”  IL ocetirn 1o ma that
they mean nothing, or sies they moan just whai tha ssction doos withont

-

AEMARES OF MX. CAMFIELL.
y M GAJ{PBEE.. .1:2; E.!humn II’;hti;k :J.i; uqﬁ:nd ?:ﬂ“‘ ‘:'i‘il.
hare b should stand on Ln strickan out satirely, & 0 moves. in on is ade L wil
o otar crothon. " DaraIa 1y e e on 12 bet o Tl tg Ty grost dnde, 1t promoss o el 1 i
for thuir own interests, If they ars not sstished as o the gel of rw“. mi d:h" wm“’ mr‘b&';‘mun tJ"E 0 bem;rti tl::
the creditor-then et them get sourity. Ihnphmmh liace, goods ho
votad down, and the words “mtsiﬂ-u;," stricksn out,
’ EXMARES OF MM SEXSSTICHIR.
M. BEERSTECHER. Mr. Chairman: I think an sxaminaticn of | o aws what
thw lawn of other States will show that they oearly nil includa material-
inen, ax well as mechanies and ishorers. How, sir, the gentiezsan Yy,
bhs cannot mwg.mhm' l-men shoukd be iucioded, why ha should
hers n lien for lumber which he forniskes, when the map wha
furnishes Lhe money hay not. The man who fornishes mooey, in nine
bundred and ninety-nine cases out of & thousand, always takes mourity

e value iz, and he hues the meqns of nscertaining precisaly

Iiilimpﬂihllfnrﬂuimbmh!imthﬂmodl,mm
theas. necamarily bavs 10 go upez & gensral setimae

d sven then thay are to b impoted upan, for
goods is consiaatly Aoolusting. If he kupu.pm-tnr
bwh,-.ndtb:i-yln there is no dilenlty in talli bare
bean destroy: Bas if you a'metion of this kind, i will opan iha
door (o wholessls frands, @ oppartunities for frand will be gresily

ihe ense of personal property. For thes ressons I miave o

£
g
H
E
iy

i should bava s lian.

Mr. lurax mys, he is ot in favor of baviog a lien upon the land. 1 Mu FILCHER. Mr. Chairmen: I hope the ssction will pas. There
silow that aryun *"s'ﬁf'ﬁ%"*“-“'&-mﬁ'ﬂ' > [ is nok one salitary thal has ever coms wp belors this Con-
Now, sir, L dusira that mscbanics, laborers, and. materisl-mea should Teniion that is more important {ban ihe sue undar conziderwtion. If
578 & yood snd suficdent lien; ons that con. 1ok be ovarturned and. se thare is cbe $hat the peopie of Callfornis are interestad in, it ix
aside by the decision of sy Court in thix Siate The report of the | spinoon T have known instances in Auburn where men havs insured
ty unounts i nothing. Butthommdmlnfkr.hrbongu Mmﬂﬂiinimmuhﬂmnﬁlﬂ'ﬁ&mm
amended by Mr. Esies, mewus somathing, It mys that the weterini- T destroved thay souid not get anywhare near what it was insored
mnudth-hbonrﬂlu.uhu his coin, Datwilheanding collusiva for, withous going inta & Inwmil with a powarful corporstion. New, if
mm&nm&mwmmmms&-hﬂ 30 | e’ ooy thame com their raies on s sertain amount, that amount
thegwner; and that thay shall have 2 right o favs this len mﬂhpﬂ_ ﬁum'm "ﬁgl’.“ﬂm"‘-u"ﬂ“

: I

within & limited Hme.

My, WELLIN, Mr. Chairman:Iam in that the amendment
by Rr. Barbonr will ba sdoptad by this Convention. We have

k pﬂdummmﬁmhﬁmahdnpsmmmﬁroﬂ:cinm
in this Stata. Thn&mrhubnnpuhmdbyhuﬁgh'nwin
crops sTampied from taxakion ; the railroad h.uhunloohg
w;mmwhndupaiithirmm.yhhnh ¥u recsived some pre-
teetlon, and now we, a1 working men, sk moms protection. We ask

EEGE OF ML WELLIE.

what it iz. Then in, take an insurance on & stock of goods in & store. -
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BRIARET LD SUFFRAGE.

Toe PRESIDENT. The Secratary will read the smendment of the
Committes of the Whele to section elevan.

Trt SECRETARY read: )

“Srg. ll.r Lan;: .H.llxl b; m&f: to excloda frqmﬁn;es serving oo
juries, and from tha right of s , PRrSODS convi of bribery,
Ju a,”rorger_v, or othsrshigh ez-imes.gc 'IPI:e privilege of fres mE?:P{ IE:H
'Lasuppoﬁod by laws regulating elestions and prohibiting, undar ade-
quats panalties, all undue inBuence thereon from powrer, bri y tamult,
ot other improper practioe.”

Me. 'SULLIVAN, I move to nmend by adding after “forgery,”
the word " malfsasancs.”

Mp VAN DYEE. Innotthsts high crime, coversd by the Present

saction ?

Mz, O'SULLIVAN. Yes, but this defines it in the Constitution.

Diviicn waa cafled for, and the amstdment was sdopted by & vots of
48 ayes to 37 noes.

Tax PRESIDENT. The question in on concurring with the amend-
mant of the Committee ¢f the Whole o3 amanded,

Conentred in.

NECEANICY LIZNS.

Tax PRESIDENT. The Secretary will read section fiftaen.

Tax SECRETARY read:

“8ee. 15. Moshanics, artisans, lalorers, wmateriol-mes, and minars
shall hove liena upon the building, structurs, mine, or othay improre-
mazt upon which they have performed labor or supplied materai, for
the value of the wark done or material furnished.  And the Legisieture
shall provide by low for the speedy and sfflolent enforcement of scoh
liens, making such building, strueture, mins, or othar improvement, and
the owner thereof, responsible for such liens notwithstanding any pay-
maal, settlensent, or contract mude by him with contmetors or .su{-
contractars before such lious have bean noid; provided, that such cluiin
of lien 3i0ll ba flied in the office of the County Recorder within STty
daya niter the completion of sueh building, structure, or work, or the
furnishing of such material.”

Mz, HERRINGTON. Mr. Presidont: I offer an amendment.

Tax SECRETARY read :

. “Striks out the woni liens,’ in line saven, and inssrt ! valve of wark
done, or moterinl furnished,’ ” -

bin. HERRINGTON. This is Lo correct tho remling of tho section. - [
suppose of cotrse it is intended to make tho building responsibie for the
lalar and inptarial, not for tho lien.

HENAKES OF MR MOPARLAND.

Mz, McFARLAND, Ar President: [ suppose it in bardly worth
while fur me to sny anrything about this section. I simply wont Lo call
atlention to the fict, Liak undar thin section no man cav moke o contract
to build » house. [ he doss, b cannot pay a cent of money on it until
sixty dayn after the completion of Lhw contract. It will be unsafo Lor
any mas L et o contraet to build o houso, unioss he provides in the fimt
ploce that not a cent o moner shiall be paid tnlil sixty days after the
complelion of the bailding. [ ihink it ia niuch better to jet this motter
rest with the Legislature, here provisions can be niads in détail,. Tho
owner cannot know what i going on.  Iis wopols to make a controot on
the best torme, and he cannot get as gond tarms for credit as he can for
cash. TWa have ant roon: in the Cunstitution to ge inka details, and it is
much betler to say that the Legislature shall pess a lian law than ty
undartake to pnact o lisn law in ths Constitution.

IEMLIEES OF NX. cBROSA.

Me. CROS3, Mr. President: [ om anzious that every man whe
Iebors or furninhas mataricl should havs the best Eisn that the law pan give
him. Iam alse anxious that the mon whoe owns mptrty ahall not
hare it taken away from him without Lis consent or kmowisdgs, and in
soine rensonnble way. I opposs this sectiou for the reson that it
gecor plishes nsilber of ita pu It does ot securs the laboring
man a8 vell as the ¢ pravisions of the Cods, and yet, whils it does
ngt do that, it opens the door for & poesibility that o man's rty may
be taken from Ei'm withoat his consent or defoult In sny way., Now,
thers cre & alazs of casst in which the men whe do work snd
furnish material will bavs no security whatever, axcept the personsl
security of the person who  employs them. This is not Comatitution
roaking, it is Constitution tinkening. * Lat us do some Constitution mal-
ing, sod stop this tinkering. 1 think ib is much better to have o i
provision in here that tha&-gi.llmu shall provide by law for sesuring

mechenics and muterial-men, by giving them liens :Evnn the proparty.
This section will not help them to get their pay. It will bave the oﬁo—
aits offect in o lorpe nwnber of cases. 1 caonot support thiy amended
ssation, bacauss I balieve it it not as 2 the pressnt provision of the

Cede. The Legislaturs has besn trying for o nimber of sessions to maks
a perfoct lien law, and they bave now a very geod one on the statote
books. I do not want Lo go baekward and put in » Constléntions) lien
lawr that will be imparfest.

C "RRMAREL OF ¥R 3EAFTES.

Me. GHAFTER. Mr, President: T agres with 3r. Cross, that the Leg-
islature, for Lhe last Gftsen years,in answer to the demands of ineshanies
and laboring men, bas been tTng to maks a good lien law. AL avery
sapaion, the mechanics of San Franciso serd s man hers for the purpass
of getting the lien law in ition; the resuil hes been con-
fusion worsa confounded all the tims. This whole thing is inflrm in
principls; they want to make the men whe is gvix:g,h & honss,
the insurer for the fulfillment of & coniract with & third Jnﬂon. Now,
thers is no contract betweean ths owner of a building and the laborers,
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noue whalever; he haa o contrast with the
with him, he bas nothing to do with the ns whom the contractor
-mgloyl; this thing is all wrong. Mow, this is not a8 gond n lisn law
o8 the present law-on the stotute books, o bay been pointsd put by the
geotieman from Nevada, while it is likely ta work grent wrong and
Injustios in many instaness, Thers is no lien on the real egtate what.
ever, it is expramly confined to the bufiding or mine, The owner is
made lizble personally for the poyment of all the labor and motaris}
ﬂ:m_llhcd, though e has no control orer the laborsrs, and nothing to
my in the purchase of the moatsrials; this provision makes him

ally responsible—it iz 2 fraud; otall aveztyit ought to be confined to the
amount af materinl snd labor Mrnished. Now, how is the eontrncior
to work? Ee mmtuﬁuy his men from day Inda{, and e he cannot
receive o doller until sixty days after the compietion of the contrat.
Thers it no man in his senses, who will take a contrast under any such
terme.  There is 0o man in his seuses, who will undertake to put upa
building under snoh o lew. Now, I am opposed to ik IT gentismen
will pet up something reasonable that will protact the loboring man and
not ¥ olher intarosts, I will support it, but not this thing. -

BEMARKES OF ME. WEILLLY.

Mz, WELLIN. Mr. Presidsot: T am much plessed to fud -the gan-
tleman from Marin coming over Lo pur aids to #ip us, byt [ am id
the kind of help he offars will not do m mueh Fow, I wish to
offer an amendmant to moks it include the land belonging to sueh
building, straeture, mine, or improvement. That wil] sbriata soms of
the objections raised. I wiil nsk Mr, Barbour to ceeepl the amendment.

Tae PRESIDENT. The genileman cannot acoapt it.

Mo WELLIN. It is rntﬁ foolish to go over the same arguments

R wors ¢ o¥er in the Commities of the Whols. The pentlemsn
sys thot this will injors the workingmen. Weli, [ as one of them
know what they want in order to protect thempeives. It may be that
frauds will cocur on the other side. 1 zm iv favor of guarding ngninst
them also. But it must be remembared that wealthy men olwoys have
the means of protecting thewnssives, It is an ey malier for them in
respive ancd oléain secarity that will securs tham agninst low. Thers iy
no dangar of treuble so lonug ns the conkcactor ix compelled to denl hen-
estly with the worlmen, [ want 1o call altention to tie et that the
saine kind of o law o this lins applied w0 ship bnilding for two hupdred
years, and there hos bosn no complaint of wrong dune by reason of it
Tha Hitp cannot lanra the harbor 1:i|ill svery plank is paid for. She could
niol g o Lo the duek Lo buy supplies il the work liss bean mid or.
But if’ this section is not ns parfout us it onght ta be, then it would come
wilh much better graco if thewe gentlemen would coine forward nad
give ns tho beneSt of their logal knowiodge. I wonld be gloid to have
gentlamen like Juilge Shafter give oy the banedlt of his knowledge anit
experfence, AI weask is just whal i3 fair and Heht, and we sholi not
be autisfied uniess wa get jt. [ con amurs yon thas it will make o vast
differencs in the vote on the Contitulion whether thiy section is put in
or not. : )

contractar, it begins and ends

ARMARKS OF XR. WiTERS.

M. WATERS, Mr. Prosident: Theroars Lhree&:npmiﬁnl involvel
in thin. Iu the first placs yon mus consider whethar ssotion fitbgsn, an .
reporied by the cominittee, is battor than the statute which exists Lo
day, or nok.  If net, whether section fAfteer, as smended by the Com-
tuitles of the Whols, iy botier than ssctivn filizen, as rsported by the
committes. Now, I think If these Workingmen wili y o lLittle mors
atlantion Lo the luwyers, anid give the lawyers a lttle more credit for
honesty, they will arrive at betler conslusions on this question. Novr,
the statule 23 it standy to-day, not only gives the mechanic o lien

the strecture, bat upon miflcient lsand around it 10 make it convenjent
to use the siructure.  That in the law to-duy. You will Rod it in ses-
Hon aleven hundred and eighty-five of the Code of Civil Procedure

How, Lha seetion by the committes gives the mechonic o lien
upen the rty. Notooly allen upon the structurs, bub upon Lhe
land jtself. 1t rends, as follows :

3 13, Mechanies, material-men, artisans, nnd Iaborers of avery
clam, sholl have a lian thnlrmpeﬂ.r upoti which they have
bestowed laber or farnished matarial, for the valns of such Jabor dons
and inaterial furnished ; and the Legisisture mball provids, by law, for
the tpud{ aad sffichent suforcement of said liene™

Now, the setlon which the Workingmen themsalves hyve offared,
reads oa follows : ’

“See. 15. Mechanies, artisans, Inborers, rruhrid-man,'am_i toiners
shall bare lisns upen the building, structure, mioe, or gthar imprave-
ment cpon which they hare performed lnhororsuxplud metenisl, for
tha valoe of the work done or moterial fornished. And ths Legialature
shall proride by law for the spesdy cud sficlent enforesment of such
liens, making yuck building, srueturs, mine, or cther improvenaant,
snd the owner thersof, responsibie for such lans notwilhstaoding any
paymeal, settlemant, or oontract made by him with contrastors or fub-
coniracters befors such liens hare bsen paid; provided, that guu.h ul_ann
of lisn shall be filed in the offics of Lthe Couniy Recorder within sixty
days after the compistion of sush beilding, strueturs, or work, of the

furnishing of such material.” .
Iu'_ruuhnn ﬁfuau:,u o) .ilbﬂtrl":‘ha:‘{lh: siato teihhenmjo it
ived & llat upon the whale property. m gives them s fisn
Epnn the whnlr: pro]m-ty, ul:l il tha buildiog is pulled down or
destroyed, the Hen stilt boids Thal is what the mechsnics want,
I myeelf thiok it goes tog far, bus the other doss not go far srsugh.

REMARES OF MR. TAN DYEL

Me. VAR DYKE. Mr. President: I am in favor of the amendment
suggertad by the gentlaman from Sants Clara, Mr. Herrington-—thai is,

thet ihe property shall be liable for the valus of the labor end materia]
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put upon it. 1 would theu be in favor of sirlking out, in line six, “and
the otwners thersof,” making the property responsible for the mnterinl
which 'pel inte it and the r Eemuud u it. How,sir,Iamin
favor of a declarstion in this Constitution in favor of & livs lien law, 1
think it is just as as 0. decluration in fwvor of homesteads, It
in true thai the Legislature can provide for s llen law wilhout such »
declarntion. Nevartheless, afl the modern Constilutions coms up to the
demands of the times and put this decluration in. Beversl of the mew
Constitotions have decl in favor of a lien law. I refer you to the
Constitotions of Narth Cl.roiinn,Gow;fjl.and Taxas.- I think we should
not adjoarn withount E‘::ting in & simiisr declaration hare. They do not
g0 into dataile. It besn said hers that Lhe
tinkering et this every sassion. I am awars of that. “But ibe lien laws
Twve bean evaded and rendered useless by comstruction, and hava been
jeally frittered .awny. The present iien luw is of no practicnl ben-
efit whatever, It was intended when , in eigbteen bundred and
pixty-eight, to be of some value, The Codes weut into effect and
ntri it of all its value. An effort wan mede in sighteen hundred
and sevanty-four to restors it, but still Lhe Bupreme Court have con-
strued it o be dependent upon the oontract, The result ia that the
owner solludes with the contractor, and tha laborer Andy there is
nnthinﬁ‘ due on the sontreet. For oll the bevefits that fow from
it the Jnw might as weil be obolished., The laboring mez ars thua
often swindled out of their jusk com jon, and under Lhe prasent
state of things thare is‘ne help for it I am in favor of & low ofler
the style of the United Btates mparitime law, whieh is just to oll con-
Thot law has existod [or centories, But I am not willing to
go to the extreme of bolding liis owner personnlly linkle be the
value of the work done or the materisl farniahed, which hn gmply
socured. by n lieg on the property. 1t in o vingular fast that the lien law
in this country had ite origin in Washingion, ab the tims that city was
pelestad os the site for the nationa) capitsl. It was recommended I:?
Thomas Jefferson, for (he parpove of securing parties who did the baild-
ing the value of what was put into the Luilding, It s & Erimipln
fourded i justios. It is just and proper tint the laborer should ba paid
for his servicas, cnd that ibe mau 'who furnishes muoterial shonld have &
lien upon the property. i
AENAEKS OF XE N4RHOUR.

Me BADLBOUR. Mr. President: None of the objections to Uhis see-
tion ressdi t the grect question invelveld, Genllanen seem o desire o
destroy Lhe utillty of :.lhil section, One pentleman rematked et we
shouldl delcrmine wither this seetion is botter thao the 1 statate.

1 admit thet the pressnt statuto, 30 far us it is possibie to judge from the

proper ineaning and interprotation of language, in a1 gond 2 Lhing a2
nachanics could vak for.  Bub on asoount of the constraction pot upim
it by the Conrta, it i8 not worth Ui paper it is writien o, We wani-a
decloration in the Consiltution Lhat no ?rment by the owner or his
agent shall work o discharge of » lion. That is whal we want in the
Congtitution. Kotr, all thesy objactione are lochnien| abjectlons. These
pentlomen must hove besn sducated in o lechnienl seheol, Naow,
ihey object becnuse we du nol loctuds the laud. Tou canpot hold the
farmers land il the boilding sbould be burned down bafors it has
been dalivered to Lim. Thero is no intsniion here to make n Code
in the Constitntion. Tha intantion is to put in o declaration hers, that
the llen shall be volid notwithstanding any contracts mede. Is not that
n plaiu snough proposition? If gentismen ars in favor of o lien law,
ist thern say 5o, [ they ors opposed ta it, lek them voto egainat 1t. That
is nit thore is obout it. The intention isto give to tha lahoring men a lien
sisnilar to that whicl the Tnited States gives to har seamen, by which
thay can rely upon the ship for their wages. The theory of a mechan-
iy Hen law is thot he has performed abor upon a structurs and
improved ita valae. It contemplntes that o man who ban put his Inbor
inte & thing and increased its value,on that thing be han a lien unkdl his
scrvices are paid for.

RENARKS OF ME. MCOALLUN.

Me. McCALLUM. Mr. President: I offered o propesition, number
four heodred and saven, which seams to be the Tramework of this
stion. That
was Tejected. The same proposition, and others, wers raferred to the
Committes on Miscellaneous Subjects, which reported this section fiftesn
which, perbmpa it is proper to say, is the llen law patitionsd for by the
Ineshenies, av shown by their patitions now on file. Afer I sew thess
petitions I did not desm it my duky to go behind them. I find, howsver,
{hat the minority of that commitise have reported ithon four hun-
dred nnd seven, with some amendmeats, which besn adoptad by
the Commitias of the Whole. Now,ths amendments have not lmproved
the propesition materially. The betler course will be not to adapt the
recommendation of the Committes of the Whols, lesaving section
stand, and then amend ihat section. In eightsen hon and sixty-
eight o mechanic’'s lien law was , Which gave satisfackion ; that law
hod provisions similar to the law which passed in sightean hundred
and ssvanty-four, which held thet the contractor o be held to be
the agant of the owner; and had that law been valid, no hetier law for
the mochanics sonld be wantad, hut the Bupreme Ouuﬁ,ﬂnw the
last pection, say that the owner whe pays the contractor fn sacn
with bis contract, in the abssnce of u?,frlud or collusion, whao, still
being held lisbie, wotld be & violstice of the contract. That wouid be
impairing ths obiigations of & contract. Now, my own judgment would
be, to take section ons thousand one hundred and. sighty-thres af ihe
Code, which enumerates other improvements besides ihose mentiomad,
sud provides for o lien upon seficlent land for the uss of the building.
Xow, I proposs to vols egainst this mrmendment of the Committes of the
Whale, in the hopes thet section Efteen may bs amendsd and made
sffective. . :

re har besn |

'| pieces, Now, uir, the principal nl:jhod. of thiy
L]

tion was referred to the Legislative Commities snd | E0o%

—k

THE FIXTIQUS QUEATIOK :

Me BIGGE. Mr. Presidsot: I am a fair-mecbanie myself; I havet
cut some tmber, I know something sbout it, therefore 1 move the pry. -
vious question. Rl g

Beconded by Memres. MoConnall, Davis, Estes, and Brown:. 1
'f:’.l PRESIDENT. The question is: Shall the maln question be new -
pu
Division was cailed for, snd the Convention refused to crder the
vious nuestion by & vote of 43 ayes to 50 nosa.
REMLREY OF NR. AAOKR. .

M. BEAGER. Mr. President: I think Lhe amendment sdo by
the Committes of the Whole is imperfect, [ don’t know when it can be *;
said that s mine is complate. This is & Jien on the minoe, building, e,
and in good for sixty duys afler it is complsted. Bui this mlg
vary uneertain thing. Now, I had soma expert
we ware building the University. Tha sontractor would have to wait
until ths u:pbufnu of the time atlowsd by lasr befors he could get hiy
money. He maubgmud to inconvenisnos. The laborers conld *
not get their moner use the contrector could not pay, and mo they, -
theraselves, were the suiferers by it Xow, I koew 2 case whare s mun *°
put upo barn. He thought it was all right, and paid the foll ameunt -
to the contractor. Afterwards a lien way flled for the full yalue of the ™}
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building. The resull was thal thers wes s lawsuit, and the cluicant -
took ion of the building. The owner was so indignant that he .
{et it be sold, and built snother barn. There ougbt o be soms certaivcy

sbout thess liens, as well to the man who owna the property asto the
man who does tha work. Now, ssto s mine, When csn you l:]y thet
s Inine is finished? Tlhe work in continucos. "Now, we should sey
hore that thare aball be o Jien law; but ae to the details, that should be
left to the Legisisturs, so that when any mistake is mads il can bs cor-

REMARKS OF MR FARRZILL.

Mr. President: [ was in hopes that this section -
would Le adopted, an reported by the Commitiee of the Whole. T have -
no objections to the Herrington amendmant, but, sir, I do ohject to thie
mode of effering smendments for the purpose of tesring this section Lo
section is {0 place some -
reaponaibility upon the owner of party. XAu the maitor stands
now there is no responsibility upon his portat all. o takes on inker -
et in il so Jong as tbe building is complatad cod tarned over to him.
The m_l!wmihlm}- for the whole metter is laft in the bands of the prehi-
teet.  Thin will placa such o respousibilivy upon the owper ihat he will
iake an intersst in the mntler, and ses that tie bills are peid. Before
lie makes a ilnal settlemant be ean require the eontracior to hood in
recoifried- bills for ull work done aud msterinl fornished. I hops the
section will sland. -

Tar PRESIDEXT. The question is on the adoption of the smeznd-
ment 1o the amendmant olfored by the gentlemun from Santa Clars, Mr. ..

Hartinglon.

Adopted.
Ma VAX DYEE.  AMr. Pretident: I offer au amendment,
Tex SECRETARY read :
» Qtrike out tha words, " and the owners thersof,’ in line ssven, and in
line aight strike out * im,’ and insert © the cwner.' ™
Mz YAX DYKE. This is lomuthinE like the maritime law. It
hobds the proparty for what in pul jnto il I wish to rest this cpon the
samt basis an the Pennsylvania ler Inw. It is founded npon the moar-
itima law. Now, the conirnctor en, men. Thess meu have a
wonal clafm sgaipst Lim, but not agminst the owoer. They bavs &
on the property. That'is the proper manner in which to construet & -
lien law, I that amendment will be adopted. I do notses the -
justies of holding the owner ihle perscmally. .
Me. JONES., Mr. President: If we gre io wdopt anything 1 desire
that it shall bs made practicable an far as possible, and 1 want to remove
what I consider fatal objections. The amendment offersd by the gen-
Hleman from Alameds goes further ta remove such objestions than any
other mensure. 1 hope it will be sdopted, for without it the ssclion
htb a:.k‘unrunnlflan exteni—far beyond what any reasonabiis man
ocught io
* PRESIDERT. The quesion is on the adoption of the smend-
et of the gentleman from Alameda.
Division was called for, nd the amendment was ndopted by = vote of
45 ayea to 38 noes.
My AYERS. BMr, President : I offer an amendment.
Tax BECRETARY read:
.M Insart bafors * building,’ in line two, the word © erop.” L
Ma. ATEES. Mr. President: There have been efforis made here to
Isborsra and wrtisans to ;I:;.ntl;mlt extant o[uhw“a}:th:fd
wer. I Dow to protact ¢l who work on ranehes,
ﬁuy here & linmp?thn erops which their labor hWnoa. li{
inas just as say ?uu okbers, and I hope it will be .

THEE PRETICUS QUENTIOX.

Mz MURPHTY. Mr. Presdsot: I move the previous questisn.

Seconded by Memrs. Haptar, Tully, Waller, and Tottls.

Tus P ENT. Ths question ia: Shall Lhe main question be now

ut?
P&rﬁoﬂ—n es, 57; noes, 32, i

Tax PRESIDEST. The question is on the adoption of the smand-
maat of the gentlsman from Los A:&slu.

The ayes and noes were demsnded by Massrs. Estee, Ayars, Hilborn,
Barton, snd Provty. . .

The roll was called, snd the amendment rejected by the following
Tola:

Me. FARRELL.
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’ ATES, : RENARKE OF NE TINXIN. .
Ayens, Froud, Noyrpays Me TINNIN. Mr. President: ‘T hops that will not be stricken out.
5 ’ ar " Herold. O'Sallivan That is ona thing that ie settled in oll commercia] affairs, and that is
Plackwmer, | Herri.n&ton Puilinm, that the principal is responsible for the scts of un agent If an jnsor-
Pogss, * Hilborn, Ringgold: ance company sends out an agent to solicit insuranee, and Lekes the
5Bouehar Hitahenck Sh 4 money of an individosl, I sy the company thould be responsibis for
2Burt, ' Jones - Bmith, of San Franciseo, | 'he ritk paid for, It has been the custom’ of insuranee sompanjes in
-Caples Kleine, wanssy * | this State to send out egents to wlicit busines, snd obtain money from
\thn;m, Larkin, Swenlon,. perscus, and when the fmpsrty is destroyed pey them perhape thirty
Monafietd Vasquers] per cent, of the value of ths pro rty dpubyec[“ Imy itis an outrags,
- Groush, Martin, of 3anta Crua, Wi * and [ am in favor of adopting this section.
- Dowling, Melonnell, Wickes, i REMANKE GF XE. FILCERE.
 Hlicher, MeFarland, pa e of Tehama, Mx. FILCEER. Mr. President: In sddition to what bes besn asid
. 4 d T aTE * br the geotleman, I wish to say thut I believe it is in the intarest of
. ¥OES. the people of thie Skata to adopi this seciion. We have basn tying
- Andrews, Howard, of Mariposs, Rolfe, to protsct ths peopls sgninst other combinations of capital, and “yet,
- Barbour, Huestis, f whan wa come to protacting them from the encroschmentsand swindles
- Barry, Hunter, Z2ahomp, of thesa ipyurancs companies, we ars met with o refysal. HNow, in
Beil, Inman, Shurtledf, regard to the objections urged the other duy n.?insl. this sestion, that it
. Biggs, Joves, Smith, of Santa Clare, would sncourage the destructiou of roperty jor the saks of tha insur-
~Campbell, Eelley, Smith,of 4th Distriet, | ance, it seems ko me the reverss would be the resnit. Now, it holds &
Caseerly, EKenny, Stedman, Teason, that insurance companies gorern thair cetions assording to the
Condon, Lampson, Stevenson, low, aod if they knew that they would be compelled Lo poy Che full -
Davia, tugrt, amount of the poliey on the desirustion of the property, thek very fast
Dean, Lavigne, Bwing, mould induos iem to ndopt 3 eyetam of sell-protection, and take smgller
Dorley, MeCallum, Thompsor, Haks than they do sl present. Cartainly, they would loy down the rule
Dunlap, MeCoinas, Tinnin, that shonld oot be taken for more than too thizds of the netual
Estes, MeNutt, Tully, vajus. oy would govern themsslyey nocordin ly. Nuw, sir, tharule
Estey, Mottat, Turner, mrgn_nt seems Lo b this: The agenis ars paid a certain percsntage,
Farrell, Morsland, Tuttle, abd it is o their interest to get ull the money they can. That is an
Glascock, Morss, Van Drke, incentive for tham to ploee o high valowion on a2’ piece of praparty.
Gorman, Nason, Walker, of Marin, Now, no man pays o anium on & poliey, unless ha betlares be wil]
Grace, Neunaber, Walker, of Tuclumne, | receive the omount of that poliey. Dut no mooner is the properiy
r, Ohleyer, nters, destroyed than they bagin Lo seareh for avidsnce by show that ke proj
g:ﬁ? Portar, Wabstar, erty waa oot wo that amouant; and whether they establish the fact
Harrisen, Prouty, Weller, or not, they nevertheless thraw the homeless man inte o controverey
Harvey, e, Wellin, which he is not abla te carry on with o powerful earporation, and he j&
Hednkell, Rernolds, White, compellad to take whnt ihe com oy offurs him. I say thas this pro-
Holmas, . Rhodes, Wyntt—7a, vision ilrriﬁlgsut:d just, and ought to be adopted [n the interest of the
. . ; aof | to.
Ter PRESIDENT. Theq is npon ring with the amend- paapl REWAEKS OF ¥R, ERTRX

ment of the Commities of Ll Whole

, AN Dine:

The aves aad noss wers demanded by Besars, ihrbcmr, Grass, Doyles,

West, aonl Kellay.

The roil way called, and the Convention refused to conear by the fol-
lowing vote,
ATES,
Barbonr, Herrinaton, Ringgold,
n, Hun:,terf"o ShuEt!I‘:ﬂ',
Beerstechar, iaman, Smith, of Ban Franeiscs,
gi.n' ?hnun, ‘?‘?:u:“,
oves, n,
Gognst:’m, Kenny, \?uaquml,
Estes, Kleive, Van Dyks,
Farrell, Larkin, Wolker, of Blarin
Freud, Lavigne, Walker, of Tuolumne,
Garvey, Helson, Webstar,
Gorman, Neunaber, Wallln,
Groce, 0"Sullivan, White,
Harrison, Reyxnolds, Wratt—39,
yors.
Andrsws, Heiskall, Pronty,
Ayers, Heroid, Poilinm,
]B!ﬁ' Hllborn, R
met, Hitcheoek, Rhodes,
Hobmes, Raolfe,
Boucher, Hownrd, of Mnriposs, Schell,
Burt, Fuestis, Schomp,
Camphbell, Jones, Shaflter,
Caples, Kelley, 8mith, of Sunta Clars,
Casserly, Lampaon, Bmith, of 4th District,
Chapman, larue, venaon,
Charles, Manaflald, . Btuart,
Cross, Martin, of Santa Crus, Swensey,
Crouch, MeCallum, Swanson,
Davis, M , Bwing,
Dean, MeConnell, Tinnin,
Dowling, MeFarland, Tully,
Dayle, Mills, Turmer,
Dualsp, Moffat, i
Zuaiay, Morelncd, Whatsrs,
;ﬂaﬁ.cr. 01'»',1 gellar,
reaman, Mu A Bat,
Blnsenck, Ku;i,! Wickes,
g:fl!r, Ohleysr, Wilson, of Tehama,
. r arter, Mr. Preaideni—78.
Harrey, ) )
IN EXLATION 70 INSURANCE.
Tax PRESIDENT, The question is on coneurring with the Commit-
e of Lhe Whaole in tiriking ot section sixtesn. The tary will read.
Tus BECEETARY read:

“Bro. I8. The amount
oy-shali by deamed to
aXurance porposes,’’

naromd in

sither a fire or marine insurases

Da the trus velue of the property insured, lor

3w, ESTEE. Mr. President: I am sarprisad that a gentleman of m
mueh intelligance as the gentleman from Plocer should get np hore and

advoeate such o ilion ax this. IL |$ not in ths intorsst of the poor
nan; it is not in the intsrest of the rioh man, or of any other human
being, be it is nbelutely ridiecl to votg against it.

Lat us ses what the result would be. When the property in largs there
ars aloayy two or thres policies.  Now which one of them i going to be
the ons? How whot is my friend going to do with this claes of coses?
Here I hare a wn?hvun Mmilof gran. | ship grain out of it avary day.
When it wee ful] I got an insurdnes paliay ot it. I have insured it for
{0 thoussnd dollars, and they ngres to poy ten thousand dollars if it in
desiroyed. Now I ahip the grain away, doy after doy, notil there is
pnly one too left. How, if that one ton of grain should burn up, the
insuranes company, under this provision, would have 1o pay me ten
thousand dollars for thet one ton of grain. In other words, there would
Le a preminm of nins thousand nine hondred ond Bty dallar for me
o born op that grain. It would ba putting o premiom oo diskonesty -
evarywhers. It would be oo protection Lo bomest Ien; i would be an
utualznmiu.m ou erime, on incendiarism. [ don’t think we can afford
o do [t For one I will support no such monstrous propesition. Ineur-
ance companies are fust | evarybody sise. I mnke o bargain with
them and, if thers inno d fon, in ninsty-nine cases out of one hun
dred ther pay me ic full. Bat the trouble mostly orises in Lhe insuranes
of wores. Yoo have s store in the oouniry, and when Yoo get in s stock
Ofgdl hava it insured. The stock probably runs down, atsd when low
' oceurs, Now, there is always a guestion of fact to be determiined,
a8 to what the value of the goods i The owner is aot entitled, by sn;
tuls of law or justics, to e full amount of that polioy unless the

are thars. Hé is ontilled to ba pald for just whot ha lost and no mere.

ADJOTRNAENT,
Mz MoCALLUM. Mr. Presidsnt: As thers is o thin house, I think
1t would: be well to hald nn evening session. I will offer the following:

H:‘illnd. That whn this Convention sdjourns, It sdjourn antil seven o'clock this
taning. .

Ax thers is wome litlle difficully in getting s full vobe here, I call for
the syes and noes. :

Me. WALEER, of Tuolumne. I move we do now adjotirn.
The ayes and roes wars demandsd by Mesrs. Freud, MeCallum,
Doyls, White, and Condon. * i
'Irherou wan called, snd the motion prevailed by the Lilowing vots:
irrs.
Ayers, Crosa, Ty
Berton, Croueh, %ﬁ:
Bearstecher, Dowling, Harvay,
Blackmer, Doyie, Heiskell,
Boggs, Dualap, Harold,
Brown, Estey, Hiteheoek,
Burt, Filcher, Holmes,
Comphbell, Fresioan, Jones,
Casseriy, Garray, Kleine,
Charles, Grace, Larue,
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Honcrable Mike Honda
5155 State Capitol

Maechanics' Liens - #13279

Dear Mr. Honda:

QUESTION

Would a statute be uncenstitutional if it provides the
owner of residential real property who pays a contractor in full
for a work of improvement on the property with a defense against a
mechanics' lien filed by a subcontractor who has bestowed labor
on, or furnished material for, that work of improvement?

QPINTON'

A statute that provides the owner of residential real
property who pays a contractor in full for a work of improvement
on the property with a defense against a mechanics' lien filed by
a subcontractor who has bestowed labor on, or furnished material
for, that work of improvement would be unconstitutional.

ANALYSIS

Section 3 of Article XIV of the Califormia Constitution
provides as follows:

"SEC. 3. Mechanics, persons furnishing
materials, artisans, and laborers of every class,
shall have a lien upon the property upon which they
have bhestowed labor or furnished material for the
value of such labor deone and material furnished;
and the Legislature shall provide, by law, for the
speedy and efficient enforcement of such liens."

25~



Henorakle Mike Honda - p. 2 - #1327%

Thus, the right of mechanics, materialmen, and others,
to a lien upon the property upon which they have bestowed labor,
or furnished materials, for the value of such labocr or materials,
is guaranteed by the California Constitution, and the Legislature
is charged with the mode and manner of the enforcement of this
right (Diamend M. Ce. v. Sanitary F. Co. (1325) 70 Cal.App. 695,
701) . Every law that the Legislature enacts to enforce these
liens must be subordinate to and in conscnance with that provision
of the California Constitution (Ibid.).

The legislative implementation of this constitutional
provision is contained in Title 15 (commencing with Sectiocn 3082)
of Part 4 of Division 3 of the Civil Code.* The statutes provide
for liens and the enforcement thereof by the classes c¢f persons
named in the California Constitution, as well as cthers (see
Sec. 13110). All such liens generally are described and known as

"mechanics' liens."

In regard to the questicn presented, nothing in
Section 3 of Article XIV of the California Constitution empowers
the Legislature to revoke the right, entirely or in particular
circumstances, from any member of a class the Constitution
expressly protects (Parsons Brinckerhoff Quade & Douglas, Inc. v.
Kern County Emplovees Retirement Assn. {1992) 5 Cal.App.4th 1264,
1270; hereafter Parscns). Thus, the Legislature, in carrying out
its constituticnal mandate pursuant to Section 3 of Article XIV of
the California Constitution, may not effectively deny a member of
a protected class the benefits of an otherwise valid lien by
forbidding its enforcement against the property of a preferred
person or entity (Ibid.).

While the Legislature may not deny a lien right of those
protected by the California Constitution, the Legislature retains
its plenary power to reasonably regulate and provide for the
exercise of this right, the manner of its exercise, the time when
it attached, and the time within which and the persons against
whom it could be enforced (Borcher Bros. v. Buckeye Incubator Co.
(1563) 59 Cal.2d 234, 238; hereafter Borcher Bros.).®

1 a1l further section references are to the Civil Code,
unless otherwise specified.

2 The California Court of Appeal, in Parsons, criticized the
use by the California Supreme Court of the phrase "the persons
against whom it could be enforced," as follows:

"The phrase ... contained in Borchers seems to

have originated in Barr Lumber Co. v. Shaffer
[citations omitted]. However, it does not appear

in the case, Ferger v. Gearhart [citations
omitted], cited by Barr as authority for the

26
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In Borcher Bros., the Califcornia Supreme Court considered the
constitutionality of a state statute that required every perscn,
other than one under direct contract with the owner or one who
performed actual labor for wages, who furnished lakor, service
equipment or material for which a lien could have been claimed to
provide the owner with a 15-day preliminary notice before filing
the lien. The plaintiff complained that it unfairly discriminated
between laborers and material suppliers even though they were both
within the protected class. The Court upheld the statutery
distinction as neither arbitrary nor unreasonable after it
provided the following explanation, at pages 238-240:

"The consticutional mandate of article XIV,
section 15,° is a two-way street, requiring a
balancing of the interests of both lien claimants
and property ownexs. First, this argument could
appropriately be presented to the Legislature and
not to the courts. Second, in carrying out this
constitutional mandate, the Legislature has the
duty of balancing the interests of lien claimants .
and property owners.

"Trom the point of view ¢f lien claimants, the
words 'speedy and efficient’' must obviocusly be
interpreted to mean that the Legislature should
arrange for them to receive their money as soon as
possible after supplying the labor or materials.

"On the other hand, the property owner also
has an interest which must be protected. From his
standpoint, the words 'speedy and efficient' should
be interpreted to mean that his title should be
cleared as soon as possible, so that it will have
some marketability. [footncte omitted.]

propeosition. None of these cases, Ferger, Barr,
Borchers or Coast Central, explains the notion
further or provides an example of its application.
The point was not material to the holding in any of

those cases.™

' Section 15 of Article XX is the predecessor of Section 3 of
Article: XIV, which was adopted by the voters June 8, 1976.
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"The Legislature has the task of balancing
these two adverse interests in carrying out its
duty under article XX, section 15, of the
Constitution. In Alta Building Material Co. V.
Cameron, 202 Cal.App.2d 259, 303-305 [20 Cal. Rptr.
713], the court correctly stated: 'While the
essential purpose of the mechanics' lien statutes
is to protect those who have performed labor or
furnished material towards the improvement of the
property of another [citation], inherent in this
concept is a recognition also of the rights of the
owner of the henefited precperty. It has been
stated that the lien laws are for the protection of
property owners as well as lien claimants
[citaticn] and that our laws relating to mechanics'
liens result from the desire of the Legislature to
adjust the respective rights of lien claimants with
those o0f the owners of property improved by their

labor and material. [Citation.] As stated in
Diamond Match Co. v. Sanitary Frult Co., 70
Cal.App. 695 [234 P.322], at 701: '[I]lt is nc less

the duty of the legislature, in adopting means for
the enforcement of the liens referred to in the
constitutional provisicn, to consider and protect
the rights of owners of property which may be
affected by such liens than it is tc consider and
protect the rights of those claiming the benefit of
_the lien laws. The liens which are filed under the
lier Jaw against property, as a general rule, grow
out of contracts which are made by and between lien
claimants and persons {contractors) other than the
owner of the property so affected, and such liens
may be filed and so become a charge against
property without the owner having actual knowledge

therecf.’

”

"The section does not require a pre-lien
notice by those under direct contract with the
owner or those who perform actual labor for wages
on the property. The logical reascn for this
distinction is that the owner would in the usual
situation be apprised of potential claims by way of
lien in connection with those with whom he
contracts directly, as well as those who perform
actual labor for wages con the property.

PR
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"However, as to materials furnished or labor
supplied [i.e., labor performed elsewhere than on
the property] by persons not under direct contract
with the owner, it may be difficult, if not
impossible, for the owner to be so apprised and the
clear purpose of section 1193 is to give the owner
15 days' notice in such a situation that his
property is to be 'embarrassed with a charge which
will operate as a cloud upon the title thereof so

. long as the lien remains undischarged and that the
property may be sold under foreclosure proceedings
unless the debt to secure which the lien was filed
is ctherwise sooner satisfied.' [Citation.]

"Furthermcre, the average uninformed laborer
would neot, as a practical matter, have the same
opportunity to comply with a notice requirement as
material supplier would.

"It thus appears that the legislative
classification in the present case was neither
arbitrary nor unreasonable and that the notice
requirement of section 1193 of the Code of Civil
Procedure is constitutional.” )

The conditions precedent to the enforcement of a
mechanics' lien are set forth in the law (Art. 3 {commencing with
Section 3114), Ch. 2, Title 15, Pt. 4, Div. 3). In accordance
with the above principles a claimant's failure to comply with
these statutory requirements, includifng that of timely recordation
of a claim of lien (see Sec. 3115}, may preclude the claimant from
recovering under his or her constitutional right to a mechanics'
lien, and may be asserted defensively by an owner against whom a
claim is made or an action filed.®

However, on the other hand, we-think that a statute that
provides the owner of residential real property with a defense
against a mechanics' lien by a subcontractor whenever the owner
pays a contractor in full would effectively deny the subcontractor
the right to enjoy the benefits cf the lien because a payment in
full to the contractor does not necessarily protect the
subcontractor's right to be paid.

' See, generally, California Mechanics' Liens and Other
Remedies, CEB, 1872 Ed4. & 1982 Supp., Secs. 2.1, 2.6; and 44 Cal.
Jur. 3d, Mechanics' Liens, Secs. 62, 102, 11§.
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Thus, in cur opinion a statute that provides the cwner
of residential real property who pays a centractor in full for a
work of improvement on the property with a defense against a
mechanics' lien filed by a subcontractor who has bestowed labor
on, or furnished material for, that work of improvement would be

unconstituticnal.

Very truly yours,

Bion M. Gregory
Legislative Counsel

By fr C:fé in
Ja¢k G./ Zorman
Deputy gislative Counsel

JGZ :dsc
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