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Memorandum 99-86

Condemnation by Privately Owned Public Utility (Status of Study)

At the October 1999 meeting the Commission decided to defer work on the

telecommunications access issue and to revisit the matter at the November

meeting. The additional time would allow interested parties a further

opportunity to work out issues in connection with AB 651 (Wright) before we

decide whether to reactivate our study.

SIGNIFICANT DEVELOPMENTS

To the staff’s mind, there are three significant legal developments that bear on

this decision — the enactment of SB 177 (Peace & Burton), the status of AB 651

(Wright), and the opening of a Federal Communications Commission inquiry

(WT Docket No. 99-217).

SB 177 (Peace & Burton) — Limitation on Public Utility Condemnation

Authority

SB 177 (Peace & Burton) has been enacted as 1999 Cal. Stat. ch. 774. It

prohibits condemnation by a public utility for competitive purposes unless the

Public Utilities Commission makes a finding, after a local public hearing, that the

condemnation would serve the public interest. Pub. Util. Code § 625. This is

analogous to the Law Revision Commission’s initial proposal in this area — to

subject condemnation by a privately owned public utility to the regulatory

authority of the Public Utilities Commission.

AB 651 (Wright) — Administrative Procedure for Access to Buildings

AB 651 (Wright) has passed the Assembly and is awaiting action in the

Senate. The bill has stalled over issues involving compensation to the building

owner for the telecommunication provider’s occupancy of space in the building.

The bill adopts a Connecticut-style administrative approach to

telecommunications access to multiple-occupant structures, similar to the

approach the Law Revision Commission has worked on in the past.
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WT Docket No. 99-217 — Federal Communications Commission Inquiry

The FCC has opened an inquiry into whether a building owner who allows a

telecommunications provider access to the premises should be required to make

comparable access available to all telecommunications providers on a

nondiscriminatory basis. In this connection, the FCC notes that several states

have enacted legislation or taken regulatory action on this issue, citing the

Connecticut statute among others. The inquiry also requests comment on the

constitutional and statutory issues that would be raised by such a requirement.

In addition to continuing to work with State and local
governments, industry, and building owners, we seek comment
here on the necessity and prospects for adopting a national
nondiscriminatory access requirement. If we were to consider such
a national requirement, we seek comment on how it could be
tailored to ensure that consumers in all parts of the country will in
fact have a choice of competitive service providers without
infringing on the rights of property owners and the authority of
other regulating jurisdictions.

An extract of the FCC document is attached as Exhibit pp. 1-7.

The FCC inquiry deals with a number of related telecommunications access

issues, but this is the most controversial of them. In fact, several FCC

Commissioners have dissented on this aspect of the inquiry, raising questions of

the FCC’s statutory authority as well as constitutional issues concerning

regulatory taking of building owners’ property and the right to compensation.

Discussions we have had with FCC staff indicate that their resolution of this

inquiry will likely occur in spring of 2000.

STAFF RECOMMENDATION

The question here is whether the Law Revision Commission can bring any

additional value to the process at this point. We have held off further

involvement in light of the prospect that the interested parties would be able to

make progress resolving their issues.

We are informed that the Building Owners and Managers Association takes

the position that it is preferable to await the outcome of the FCC inquiry before

engaging in further activity on this matter. We do not know what Assemblyman

Wright’s present position is; our most recent information is that he believes the

Law Revision Commission can make a useful contribution to resolving the

issues.
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The staff is skeptical of the value of continuing Law Revision Commission

study of this matter.

The main problem we set out to address — inappropriate exercise of eminent

domain authority by privately owned public utilities in a deregulated

competitive environment — has been addressed in SB 177. The staff thinks this

legislative solution is generally sound (it is based in part on the Commission’s

work), and we see no need for further study of that issue.

The alternative approach being explored by the Commission — a

Connecticut-type administrative access provision — is currently under legislative

consideration in connection with AB 651. The issues have been joined and are

before the Legislature. The sticking point is the fundamental question of

compensation, not the details of the access procedure. The staff questions

whether the Commission has anything further useful to contribute at this point

on what appears to be primarily a political issue.

In any event, the ongoing FCC inquiry raises the question whether the

Commission would be well-advised to devote further time to this study at

present. An FCC action could well preempt anything we do here. Simply as a

matter of conservation of Commission resources, it appears to the staff preferable

to let the matter rest.

Given this constellation of circumstances, the staff recommends that the

Commission continue its suspension of work on this study.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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