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Study L-100 November 18, 1999

Memorandum 99-83

Alternate Beneficiary for Unclaimed Distribution
(Comments on Tentative Recommendation)

The Commission has circulated for comment its tentative recommendation to

provide an alternate beneficiary for an unclaimed distribution. Attached as an

Exhibit are comments received on this proposal.

Exhibit p.
1. James R. Birnberg, Los Angeles ................................. 1

2. California Judges Association .................................. 3

We have also requested comment on the proposal from the State Controller and

from the State Bar Probate Section, but have not yet received their responses. We

will supplement this memorandum with their responses when received.

Under the tentative recommendation the court, when ordering distribution to

a person whose whereabouts is unknown, must name an alternate beneficiary for

the distributee’s share. If the distributee fails to claim the share within three

years, the alternate beneficiary would be entitled to that share. This procedure

would effectuate the presumed intent of a decedent that the property go to

beneficiaries rather than escheat to the state.

The proposal would add the following provision to Probate Code Section

11603 (court order for distribution of the decedent’s estate):

(c) If the whereabouts of a distributee is unknown, the order
shall name alternate beneficiaries and the share to which each is
entitled. The alternate beneficiaries shall be the persons who would
be entitled under the decedent’s will or under the laws of intestate
succession if the distributee had predeceased the decedent. If the
distributee does not claim the distributee’s share within three years
after the date of the order, the distributee is deemed to have
predeceased the decedent for the purpose of this section and the
alternate beneficiaries are entitled to the distributee’s share as
provided in the order.
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Policy of Recommendation

Mr. Birnberg argues against the policy of the recommendation in the situation

where the missing distributee is a devisee named in the decedent’s will (as

opposed to a missing intestate heir). “[A]dministrative convenience should not

override a testator’s intent that the devisee receive the property and it should be

kept for that devisee.” Exhibit p. 1

Of course, there is more than administrative convenience at stake here. The

question is really whether the property ultimately goes to the decedent’s heirs or

escheats to the state. We don’t have any statistics on it, but we would guess that

most property escheated to the state because a distributee is missing is never

claimed by the distributee.

The California Judges Association believes the intent of the proposal is

consistent with California public policy. “In many cases, the result of this

proposal would be far more in line with the decedent’s intent than the operation

of the escheat recovery as currently interpreted by the appellate courts.” Exhibit

p. 4. (They point out that once property has escheated, the first person who

claims and proves any relationship, no matter how distant, is immediately

entitled to the entirety, with no notice to any other relatives.)

Determination of Alternate Beneficiaries

If the missing distributee is a beneficiary named in a will, we ordinarily can

ascertain with some assurance who the testator would have wanted to benefit in

that person’s stead, since a will ordinarily includes a residuary clause for

principal beneficiaries. The residuary devisee would ordinarily be named as

alternate distributee if the specific devise fails (except where the anti-lapse

statute is implicated).

CJA points out, however, that there will be instances where the alternate

beneficiaries are not readily determinable. For example, suppose a decedent with

no known family members leaves everything by will to a friend, whose

whereabouts is unknown. Or, it may simply be impracticable to determine who

remote heirs of the decedent may be; the share of a remote heir may be too small

to warrant the cost of determining possible alternates.

What sort of search should the personal representative make in order to

ascertain the identities and entitlements of alternate beneficiaries? CJA asks

whether it should be limited to “known” facts, or whether it is required to be “in

good faith”, “reasonable”, “diligent”, or subject to some other standard?
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The staff sees no reason to depart here from the general rule in probate that

the personal representative must act only on the basis of known or reasonably

ascertainable information. When a probate is opened, potential beneficiaries are

notified directly if known or reasonably ascertainable; otherwise published

notice suffices. Prob. Code §§ 8100, 8110. It is up to potential beneficiaries to look

out for their interests.

The staff agrees with CJA’s observation that the draft should not be phrased

in a mandatory and unconditional manner. We would qualify the alternate

beneficiary requirement with the limitation that alternate beneficiaries must

be named only to the extent known or reasonably ascertainable.

In this connection, CJA points out that potential alternate beneficiaries should

receive notice of a petition for an order of distribution of the decedent’s estate.

See Prob. Code § 11601. If the personal representative is in doubt as to the

appropriate alternate beneficiaries, the statutory procedure for determination of

persons entitled to distribution would be available. See Prob. Code §§ 11700.

These statutes both require notice to known heirs and devisees. The staff would

refer to these statutes in the Comment to new Section 11603(c):

If a beneficiary’s whereabouts is unknown, potential alternate
beneficiaries under subdivision (c) are entitled to notice pursuant to
Section 11601 (known heir or devisee whose interest would be
affected). Moreover, the personal representative, or a person
claiming to be entitled as an alternate beneficiary under subdivision
(c), may petition the court pursuant to Article 2 (commencing with
Section 11700) for a determination of persons entitled to
distribution.

Beneficiary Who Dies Before Distribution

The California Judges Association raises the question of a beneficiary who

survives the decedent but dies before the order of distribution is made. Should

an alternate beneficiary be named in that case as well? CJA notes that this is a

relatively common situation; they argue that, “If the properly determined

successors of the beneficiary do not claim within three years it is likely that the

decedent would prefer that the beneficiary’s interest pass to the other

beneficiaries.” Exhibit p. 4. They suggest the addition of something along the

following lines:

For purposes of this section, a beneficiary’s whereabouts shall be
deemed unknown if the beneficiary is deceased and the identities
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or whereabouts of the legal successors to the beneficiary’s interest
are unknown.

The staff thinks this suggestion present a close call as a matter of policy. As

a matter of inheritance theory, the beneficiary has survived the decedent by the

required length of time and is entitled to the property; why should the

decedent’s successors rather than the beneficiary’s successors be next in line? On

the other hand, there’s some attraction to the concept that the decedent’s, rather

than the beneficiary’s, heirs should benefit in these circumstances. Ultimately, the

staff wonders whether it is worth complicating the statute for the relatively

infrequent cases where this factual situation will occur.

Charitable Beneficiaries

If there is a bequest to a charity but the charity cannot be located or is no

longer in existence, is it right that the property should go to alternate

beneficiaries? Probably cy pres ought to apply in this situation, and the property

distributed for a comparable charitable purpose. The new law should make

clear that it does not override existing provisions protecting a testamentary

disposition for charitable purposes. See, e.g., Prob. Code §§ 8111 (notice to

Attorney General of charitable devise), 11703 (authority of Attorney General to

petition for determination of persons entitled to distribution); Gov’t Code §§

12580-12599.5 (Uniform Supervision of Trustees for Charitable Purposes Act).

... This subdivision does not apply to a devise for a charitable
purpose.

Comment. ...
In case of a devise for a charitable purpose without a designated

trustee or identified beneficiary, the alternate beneficiary provisions
of subdivision (c) do not apply. Instead, the Attorney General
should ensure that there is an appropriate alternate charitable
distribution. Cf. Prob. Code §§ 8111 (notice to Attorney General of
charitable devise), 11703 (Attorney General petition to determine
persons entitled to distribution); Gov’t Code §§ 12580-12599.5
(Uniform Supervision of Trustees for Charitable Purposes Act).

Respectfully submitted,

Nathaniel Sterling
Executive Secretary














