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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study E-100 October 1, 1999

Memorandum 99-68

Air Resources Technical Revisions (Comments on Tentative Recommendation)

In June 1999, the Commission circulated a tentative recommendation

proposing miscellaneous technical revisions to Parts 1 to 4 of Division 26 of the

Health and Safety Code (relating to air quality). The proposed changes would

solve technical problems that were identified in the course of the Commission’s

recent study of environmental and natural resource statutes.

We received letters of comment regarding the tentative recommendation from

the California Council for Environmental and Economic Balance (CCEEB) (see

Exhibit pp. 1-2) and the California Air Resources Board (ARB) (see Exhibit pp. 3-

4). The issues raised by the commentators are discussed below. All statutory

references are to the Health and Safety Code.

ADMINISTRATIVE CIVIL PENALTIES

The tentative recommendation contains a minor substantive change. It would

correct an apparent oversight in the drafting of a section authorizing the

imposition of a $500 administrative civil penalty for violation of nonvehicular air

pollution law. See Section 42402.5. All of the provisions imposing criminal or

civil penalties for such violations provide that each day in which a violation

occurs constitutes a separate violation for the purpose of calculating a penalty.

See Sections 42400-42400.4, 42402-42402.3. The administrative civil penalty

provision does not contain equivalent language. Thus, if a criminal or civil

penalty is imposed against a violator, the penalty can range from $1,000 to

$50,000 per day of violation. If an administrative civil penalty is imposed, it

would be limited to $500, regardless of the duration of the violation. The staff

suspected that the omission of language providing that each day is a separate

violation from Section 42402.5 was an oversight. When that issue was first raised,

ARB concurred in the staff’s conclusion (see Memorandum 98-76 at Exhibit p.

30):

The application of [Section 42402.5], regarding each day of
violation constituting a separate offense, is probably what the
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Legislature intended, and is how the ARB has always interpreted
the provision. This interpretation gives more enforcement
discretion to the districts, thus keeping more cases out of court. If
administrative penalties were limited to a total of $500.00 per
offense, instead of for each day during which the offense continued,
the discrepancy between penalties available under this provision
and penalties available in court would greatly limit the efficacy of
this provision.

For this reason, the tentative recommendation proposed amending Section

42402.5 as follows:

42402.5. (a) In addition to any civil and criminal penalties
prescribed under this article, a district may impose administrative
civil penalties for a violation of this part, or any order, permit, rule,
or regulation of the state board or of a district, including a district
hearing board, adopted pursuant to Part 1 (commencing with
Section 39000) to Part 4 (commencing with Section 41500), inclusive,
if the district board has adopted rules and regulations specifying
procedures for the imposition and amounts of these penalties. No
administrative civil penalty levied pursuant to this section may
exceed five hundred dollars ($500) for each violation. However,
nothing in this section is intended to restrict the authority of a
district to negotiate mutual settlements under any other penalty
provisions of law which exceed five hundred dollars ($500).

(b) Each day in which a violation occurs is a separate offense.

Comment. Section 42402.5 is amended to provide that each day
in which a violation occurs under this section is a separate offense.
This is consistent with the provisions of this article providing for
civil and criminal penalties. See Sections 42400(e), 42400.1(c),
42400.2(e), 42400.3(c), 42400.4((d), 42401, 42402(c), 42402.1(c),
42402.2(d), 42402.3(b).

CCEEB opposes this change (see Exhibit p. 2, emphasis in original):

CCEEB recognizes that the proposed added language is
contained in other sections of the air quality statutes. However,
adding the same language to the section in question is a substantive
change to state law that could affect the amounts of administrative
civil penalties that are imposed. The language raises the policy
issue of whether administrative penalty authority should be treated
the same as traditional civil penalty authority. This proposed change
is a significant substantive change that is outside the scope of this
“Technical Revisions” effort. CCEEB accordingly recommends the
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proposed amendment to Section 42402.5 on Page 23 of the tentative
recommendation be deleted.

This suggests that the proposed change could be politically controversial.

This is a problem for two reasons: (1) We haven’t had a full discussion of the

policy issues and therefore can’t be sure that our recommend change is the

correct one. (2) We may want to try to get the proposed law introduced as a

committee bill, considering that it might be difficult to find an author willing to

introduce such a technical bill. A committee may well be unwilling to include a

controversial substantive provision in an otherwise technical bill. The

Commission should probably delete Section 42402.5 from the

recommendation. The ARB is certainly aware of the problem with that section

and could perhaps get it resolved in other legislation.

SUGGESTIONS OF THE AIR RESOURCES BOARD

ARB expresses general support for the recommended changes, but points out

a few minor changes that should be made (see Exhibit pp. 3-4.):

The ARB supports each of the proposed amendments, with the
technical corrections noted in the attachment to this letter. ARB
greatly appreciates the work of the Commission and its staff in
reviewing and updating these provisions; we are glad that ours
were among the first set of statutes to be reviewed pursuant to
Study E-100 so that we can receive the benefits of that effort.

The suggestions made by ARB are discussed below:

Additional Obsolete Provision

The ARB maintains that subdivisions (a) and (b) of Section 42301.5 are

obsolete and should be deleted. See Exhibit p. 4. The subdivisions provide for a

five year deferral to the effect of regulations on facilities that were authorized for

construction from 1981 to 1987. The deferral runs from the date of issuance of a

permit to operate the facility. It is conceivable that a facility authorized for

construction in 1987 might not have been issued a permit to operate until 1994 or

later, in which case the five year deferral would still be in effect. However, the

ARB staff checked with the various districts and reports that this problem does

not exist. The change should be implemented as follows:
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42301.5. (a) Except as provided in subdivision (b), any district
regulation which requires a reduction in emissions from any article,
machine, equipment, or contrivance for which an authority to
construct was issued between January 1, 1981, and December 31,
1987, inclusive, shall become effective for that article, machine,
equipment, or contrivance five years after issuance of the permit to
operate if the regulation was adopted after issuance of the authority
to construct and construction has commenced within two years of
the date of issuance of the authority to construct or the applicant
has, in good faith reliance upon the permit issued, performed
substantial work or incurred substantial liability.

(b) The district may require compliance with a regulation prior
to completion of the five-year period specified in subdivision (a) if
the district or a portion of the district is designated by the state
board as a nonattainment area for any national ambient air quality
standard and the district determines that earlier compliance is
necessary to demonstrate reasonable progress toward attainment
and that, on a case-by-case basis, compliance with the regulation
will not do any of the following:

(1) Require the abandonment or removal from service of any
existing manufacturing or energy-producing equipment.

(2) Specify an emission level or operating standard which would
cause a substantial increase in the rate of degradation of energy-
producing equipment or would cause a violation or voiding of a
manufacturer's warranty for that equipment.

(3) Result in an increase in operating costs in excess of 5 percent
per year for the article, machine, equipment, or contrivance for
which the authority to construct was originally issued.

(4) Require an increase in capital costs in excess of one hundred
thousand dollars ($100,000) or 3 percent of the original capital cost
of the article, machine, equipment, or contrivance for which the
authority to construct was originally issued, whichever is greater.

(c) Any article, machine, equipment, or contrivance which may
emit into the ambient air any toxic air contaminant identified
pursuant to Section 39662 shall comply with any regulation
adopted by the state board or a district requiring a reduction in
emissions of that contaminant or chemical from the article,
machine, equipment, or contrivance consistent with a reasonable
schedule of compliance, as determined by the state board or the
district.

(d) (b) (1) Any article, machine, equipment, or contrivance
which is located within a district which is designated by the state
board as a nonattainment area for any national ambient air quality
standard, and for which an authority to construct is issued on or
after January 1, 1988, shall comply with any district regulation
which is adopted after December 31, 1982, and which requires a
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reduction in emissions of any air pollutant, including any precursor
of an air pollutant, which interferes with the attainment of the
standard, from that article, machine, equipment, or contrivance
consistent with a reasonable schedule of compliance, as determined
by the district.

(2) In determining a schedule of compliance under this
subdivision, the district shall consider the extent to which the
proposed schedule will adversely affect the ability of the facility
owner or operator to amortize the capital costs of pollution control
equipment purchased within the preceding five years.

Comment. Section 42301.5 is amended to eliminate obsolete
provisions.

Cross Reference Problems

The ARB points out an erroneous cross-reference to a section that we propose

to repeal as obsolete — Section 41507. See Exhibit p. 4. The staff recommends

that Section 39515 be revised to eliminate the erroneous reference:

39515. (a) The state board shall appoint an executive officer who
shall serve at the pleasure of the state board and, except as
provided in subdivision (d), may delegate any duty to the executive
officer which the state board deems appropriate.

(b) The intention of the Legislature is hereby declared to be that
the executive officer shall perform and discharge, under the
direction and control of the state board, the powers, duties,
purposes, functions, and jurisdiction vested in the state board and
delegated to the executive officer by the state board.

(c) The state board shall, upon the receipt of a petition from any
affected member of the public, affected district, or designated air
quality planning agency, hold a public hearing to review any action
taken by the executive officer relating to any of the following:

(1) Making any order pursuant to Section 41507, 41602, or 41603.
(2) Taking action pursuant to Section 41650, 41651, or 41652.
(d) Any action taken by the executive officer pursuant to Section

40469 or Sections 41503 to 41505, inclusive, shall be subject to the
provisions of Chapter 3.5 (commencing with Section 11340) of Part
1 of Division 3 of Title 2 of the Government Code.

Comment. Section 39515 is amended to eliminate obsolete
references to former Health and Safety Code Sections 41507, 41602,
and 41603. Those sections are repealed. See 1988 Cal. Stat. ch. 1568,
§§ 23 & 24, and the act that amended this section.

The ARB also points out an apparent erroneous cross-reference in a provision

that is not included in the tentative recommendation — Section 41865. See



– 6 –

Exhibit p. 4. Section 41865(i) appears to regulate rice field burning in the years

2001 and thereafter. However, it refers to paragraph (c)(3), which governs rice

field burning in 1998. ARB maintains that the reference should be to paragraph

(c)(4), which provides that the limit on rice field burning in the years 2001 and

thereafter “shall be the number of acres prescribed in subdivision (i), subject to

subdivisions (f) and (h).” This appears to be correct. The staff recommends that

the Section 41865(i) be amended as requested by ARB. Relevant portions of that

section, with the recommended change, are set out below:

41865. …
(c) Notwithstanding Section 41850, rice straw burning in

counties in the Sacramento Valley Air Basin shall be phased down,
as follows:

(1) From 1998 to 2000, the maximum spring and fall burn acres
shall be the following number of acres planted prior to September 1
of each year:

Maximum Fall Burn Maximum Spring Burn
Year Acres Acres
1998 90,000 110,000
1999 90,000 110,000
2000 90,000 110,000

(2) Notwithstanding paragraph (1), any of the 90,000 acres
allocated in the fall that are not burned may be added to the
maximum spring burn acres, provided that the maximum spring
burn acres does not exceed 160,000 acres.

(3) Notwithstanding paragraph (1), the maximum acres burned
between January 1, 1998, and August 31, 1998, shall be limited so
that the total acres burned between September 1, 1997, and August
31, 1998, do not exceed 38 percent of the total acres planted prior to
September 1, 1997.

(4) In 2001 and thereafter, the maximum annual burn acres shall
be the number of acres prescribed in subdivision (i), subject to
subdivisions (f) and (h).

…
(i)(1) The maximum annual number of acres burned in the

Sacramento Valley Air Basin pursuant to paragraph (3) (4) of
subdivision (c) shall be the lesser of:

(A) The total of 25 percent of each individual applicant’s planted
acres that year.

(B) A total of 125,000 acres planted in the Sacramento Valley Air
Basin.
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(2) Each grower shall be eligible to burn up to 25 percent of the
grower’s planted acres, as determined by the air pollution control
officers in the Sacramento Valley Air Basin and subject to the
maximum annual number of acres burned set forth in paragraph
(1), if the grower has met the criteria for a conditional rice straw
burning permit.

(3) The air pollution control council shall annually determine
which is the lesser of subparagraphs (A) and (B) of paragraph (1),
and shall determine the maximum percentage applicable to all
growers subject to the conditions set forth in subdivisions (f) and
(h).

(4) A grower who owns or operates 400 acres or less who has
met the criteria for the issuance of a conditional rice straw burning
permit may burn his or her entire acreage once every four years,
provided that the limit prescribed in paragraph (1) is not exceeded.

(5) Nothing in this subdivision shall permit an applicant to
transfer, sell, or trade any permission to burn granted pursuant to
this subdivision to another applicant or individual.

…

Comment. Subdivision (i) of Section 41865 is amended to
correct an erroneous cross-reference.

Punctuation

The ARB points out a comma that is made superfluous by an amendment to

Section 40454(a). See Exhibit p. 4. The comma will be deleted.

Respectfully submitted,

Brian Hebert
Staff Counsel










