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First Supplement to Memorandum 99-66

Litigation Expenses in Eminent Domain Cases

Attached are the following materials relating to litigation expenses in eminent

domain cases:
Exhibit p.

1. Gideon Kanner, Memorandum ................................. 1

2. Institute for Legislative Practice, Jury Verdicts in Eminent Domain
Cases: Some Descriptive Statistics ............................. 11

These materials address issues raised in Memorandum 99-66.

Kanner Memorandum

Our eminent domain consultant Gideon Kanner makes the following points:

(1) The trigger for awarding litigation expenses that we are currently

contemplating — litigation expenses would be allowed if the compensation

awarded in the proceeding exceeds the condemnor’s final offer by more than

25% — is not the only trigger that makes sense, and other formulae are also

reasonable. Thus, a trigger that the compensation awarded is closer to the

property owner’s demand than to the condemnor’s offer would work, as well as

a formula that bases attorney’s fees on a percentage of the amount by which the

compensation awarded exceeds the condemnor’s offer. The point is that a bright

line rule is preferable to a “reasonableness” determination.

(2) Whatever trigger is chosen, it should not be based on artificial “final”

offers and demands of the parties. There are a number of appraisals performed

by the condemnor at different points before trial that have purposes other than to

set a basis for determining entitlement to litigation expenses. Prof. Kanner

suggests that the condemnor’s good faith prejudgment deposit in court of

probable compensation should be the basis for determining entitlement to

litigation expenses. As an alternative, the condemnor’s pretrial exchanged

valuation data could serve as the basis. In any event, the law should not allow

the condemnor to increase the offer during trial (as the existing statute does) and

thereby influence the award of litigation expenses.
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(3) Recent statistics from Utah are consistent with the few statistics we have in

California that demonstrate systematic undervaluation by the condemnor and

the need for an adequate litigation expense remedy to encourage fair settlements.

[An October 24, 1999, study by the Salt Lake Tribune of 200+ cases filed by the

Utah Department of Transportation during the preceding 5 years found that 80%

of the property owners who contested UDOT’s appraisal won substantially

greater compensation in court — a median increase of 41%.]

(4) As a matter of public policy, it should be kept in mind that the property

owner is an innocent party whose property is being taken for public use, who is

often not fully and fairly compensated for that privilege, and who is too often

required to bear the added expense of litigation just to receive the compensation

to which the property owner is entitled. The law needs to be improved.

Institute for Legislative Practice Statistics

The Institute for Legislative Practice has provided us with more complete

statistics than were available at the time Memorandum 99-66 was written. The

revised statistics are generally consistent with those provided in Memorandum

99-66.

The revised statistics confirm that eminent domain awards tend to fall

somewhere in the middle range between the final offer of the plaintiff and final

demand of the defendant. Jury verdicts average 10% higher than the midway

point, and bench verdicts come in 1% below the midway point. The average jury

verdict is about 41% higher than the plaintiff’s offer and the average bench

verdict is about 33% above the plaintiff’s offer. [The 41% figure is identical to that

found in the Utah study.]

With respect to court costs to litigate, the revised statistics show an average

jury trial time of 9.4 days, at an estimated cost to the public of $30,500. “One way

of viewing the data is that, on average, the courts are devoting approximately

$30,000 to resolve by jury trial a dispute involving a difference of opinion

amounting to approximately $430,000.” Exhibit p. 14.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary























Jury Verdicts in California Eminent Domain Cases:
Some Descriptive Statistics

Institute for Legislative Practice
(November 11, 1999)

I. Research Focus

In order to assist the California Law Revision Commission’s consideration of

proposed changes to California’s eminent domain law, we collected from Westlaw and

Lexis databases all verdict reports of eminent domain cases in California over the last

twelve years.  The raw data was examined to develop descriptive statistics regarding

average judgments in both jury and bench trials, the relationship between judgments and

final offers by plaintiffs and defendants, the length of trials, the length of jury

deliberations, and the average expense of eminent domain trials.

II. Data Collection

The data for this empirical study was obtained from the Westlaw database for the

California Jury Verdict Reporter and the Lexis database for California jury verdict

reports.  We reviewed cases dating from early 1985 through April 15, 1999.  After

removing duplicate cases and discarding cases because of missing or incomplete data, we

were left with an overall sample of 237 eminent domain trials..  We divided the sample

into jury (n=229) and bench (n=8) trials.  The small sample of bench trials counsels

caution in interpreting those results.  According to Judicial Council statistics, over

roughly the same period of time covered by our sample, there were approximately 1,150

eminent domain dispositions after a contested trial.  Thus, the 237 cases we reviewed

represents a sample of approximately 20% of all eminent domain contested trials over the

same period.

III          Results

A. Verdict Amounts

The mean1 of jury verdicts in the sample of eminent domain cases was

$1,604,392.  See Table A.  The distribution of jury verdicts was skewed in the positive

direction (skewness=8.642) as a result of several very large verdicts (the five highest jury

verdicts were $55,661480, $17,776,075, $16,388,000, $13,550,000, and $12,782,418).

To remove the distorting effect of these few large judgments, we report the trimmed

mean2 for the sample, which equals $929,384.

1 The "mean" is a measure of the central tendency of a sample.  It is the arithmetic average of the sample
which is calculated by dividing the sum of the verdicts by the number of verdicts.

2 Trimmed mean figures are calculated after discarding the highest and lowest 5% of the sample.  Trimmed
means better reflect the central tendency of the data and are appropriate when a sample is highly skewed
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Mean

Judgment

Trimmed

Mean

Plaintiff’s

Offer to

Judgment

Defendant’s

Offer to

Judgment

Verdict to

Settlement

Ratio

Jury

(n=229)

$1,604,392 $929,384 .71 1.39 1.10

Bench (n=8) $831,626 $829,829 .75 4.9 .99

Table A. Verdicts in Eminent Domain Cases in California – 1988 to 1999

The mean of bench verdicts was $831,626.  Because the distribution of the few

bench verdicts was not highly skewed (skewness=.104), the trimmed mean, $829,829, is

very close to the mean.

The jury verdict reports indicate what the plaintiff’s and defendant’s last

settlement offers were.  This information can be used to compare settlement offers with

the actual verdict entered by the jury or court.  We found that, on average, the plaintiff’s

offer was 71% of the final verdict in jury cases, and the defendant’s offer was 139% of

the final verdict in jury cases (these numbers were calculated using the “trimmed” sample

to avoid the distorting effect of outliers).  In other words, plaintiffs ordinarily offer less

than the final verdict, and defendants ordinarily ask for more than the final verdict.

In order to represent the relationship between final settlement offers and the final

verdict in a single number, we divided the final verdict by the average of the plaintiff’s and

defendant’s last offer.  This calculation produced what we have labeled the Verdict to

Settlement Ratio.  The Verdict to Settlement Ratio of 1.10 for jury verdicts indicates that,

on average, jury verdicts exceed the average of plaintiff’s and defendant’s last offers by

10% (a ratio of 1.00 would mean that the jury verdicts exactly equal the average of

plaintiff’s and defendant’s last offers).  This means that, on average, juries are awarding

damages that are slightly closer to the defendant’s last offer than to the plaintiff’s last

offer, although the difference is not substantial.

For bench verdicts, on average, the plaintiff’s offer was 75% of the bench

judgment, and the defendant’s offer was 409% of the bench judgment (this high number

resulted from two extremely high demands that were 13 times larger than the ultimate

judgment).  On average, the Verdict to Settlement Ratio was 0.99, very close to the

average of the plaintiff’s and defendant’s last offers.

At Professor Gideon Kanner’s suggestion, we separately analyzed cases where

the total verdict was in excess of $1,000,000.  The hypothesis was that in large-dollar

cases, the government and property owner and their counsel might behave somewhat

differently in making demands and offers than in lower dollar amount cases.  There were
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73 $1,000,000-plus cases in the sample.  The mean jury verdict in this restricted sample

was $4,412,705, and the trimmed mean was $3,343,201.  On average, the plaintiff’s offer

(based on trimmed mean cases) was 70% of the jury’s verdict, and the defendant’s offer

was 113% of the jury’s verdict.  These figures suggest that the government treats

$1,000,000-plus cases in the same way as they treat $1,000,000 and under cases.  In both

types of cases, the government on average offers around 70% of the jury’s verdict.  By

contrast, the property owner in $1,000,000-plus cases made demands that were

significantly closer to the jury’s verdict, only 113% of the verdict compared to 162% of

the verdict for defendant’s offers in $1,000,000 and below cases (based on a sample of

156 cases).  This difference in mean demands is statistically significant at the 95%

confidence level (p=.001).

The Verdict to Settlement Ratio was 1.16 in $1,000,000-plus cases and 1.06 for

the $1,000,000 and below cases.   These numbers indicate that in the $1,000,000-plus

category, the jury verdicts are 16% higher than the average of the government’s and

property owner’s last offers, and in $1,000,000 and under cases, jury verdicts are a

modest 6% higher than the average of the government’s and property owner’s last offers.

The difference is statistically significant at the 95% confidence level (p=.044).  Because

the government on average offers 70% of the verdict in both categories of cases, the

difference is attributable to the fact that property owners in the $1,000,000-plus cases

tend to make lower demands compared to the average verdict than property owners in

$1,000,000 and under cases.

B. Trial Length

The mean duration of jury trials was 8.4 days, and the trimmed mean duration was

7.3 days.  See Table B.  The four longest eminent domain jury trials took 60, 40, 35, and

35 days to complete.  The four shortest eminent domain jury trials lasted 1.5, 2, 2, and 2

days.  A brief review of the descriptions of the cases suggests that trial length depends in

large part upon the complexity of the case and the number of parties involved.  The cases

with greater trial days typically involved multiple parties and complex issues involving

commercial property.  The mean duration of bench trials was only 4.1 days, and the

trimmed mean duration was 3.9 days.

Mean Trial

Days

Trimmed Mean

Trial Days

Maximum

# Days

Minimum

# Days

Jury (n=229) 8.4 7.3 60 1.5
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Bench (n=8) 4.1 3.9 12 _

Table B. Eminent Domain Cases – Time of Trial

C. Length of Jury Deliberations

The mean duration of jury deliberations was .93 days, and the trimmed mean was

.81 days.  The longest deliberation lasted 7 days, and the shortest deliberation was less

than 1 hour.

D. Average Expense

On average, an eminent domain jury trial will last 9.4 days including deliberations.

In courts reserving Fridays for law and motion matters, this translates into roughly two

weeks to take a jury case through trial to verdict.  Although bench trials come to

disposition sooner than jury trials, an eminent domain bench trial consumes an entire

week on average.

Informed estimates suggest that it costs approximately $3,000 to $3,500 per day

to run a courtroom, including salaries and overhead (but excluding the cost of attorneys

for the plaintiff and defendant).  Using an average of $3,250 as the cost per day, the

typical eminent domain jury trial costs about $30,550.  The typical bench trial costs

about $13,000.

The average difference between the plaintiff’s and defendant’s last offers based on

the trimmed sample is $428,812.  One way of viewing the data is that, on average, the

courts are devoting approximately $30,000 to resolve by jury trial a dispute involving a

difference of opinion amounting to approximately $430,000.

Respectfully submitted,

Todd A. Schaffer & J. Clark Kelso
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