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Administrative Rulemaking: Comments on Tentative Recommendation

In April, 1999, the Commission circulated a tentative recommendation relating

to administrative rulemaking procedures. Attached to this memorandum are letters

commenting on the tentative recommendation as well as some letters that comment

on other aspects of the rulemaking study but are relevant to issues raised by the

tentative recommendation. In addition, some comments were received by

telephone. This memorandum discusses the issues raised by the public comments.

After these issues have been resolved, the staff will prepare a final recommendation

for the Commission’s review.
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GENERAL REACTION

The tentative recommendation does not propose a thorough overhaul of the

rulemaking procedure. Instead it recommends piecemeal improvements in specific

areas. It is therefore not surprising that the comments received relate to specific

elements of the tentative recommendation, rather than expressing any opinion

about the merit of the proposal as a whole. These specific concerns are discussed

below.
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DEFINITION OF REGULATION

The legal staff of the State Board of Equalization (SBE) believes that many of the

changes proposed in the tentative recommendation reflect, but do not address, an

underlying structural defect in the APA. Specifically, the definition of “regulation”

has been interpreted too broadly (see Exhibit p. 13):

Historically, a regulation was regarded as an administrative
writing, adopted pursuant to a formal set of procedures, giving
meaning to some enactment of law, intended to be enforceable with
the force and effect of law, and so enforceable, at least to the extent
that the writing was consistent with the underlying enactment of law.

The language of section 11342(g) is consistent with this historical
concept. The implication of the language is that there must be some
“adoption ‘beyond mere’ issuance.” This language has been
interpreted however, to cover any interpretive writing, without
regard to whether the writing may be intended to be enforceable and
without regard to whether any formal procedure may have been
followed in the “adoption” of the writing.

SBE is concerned that this broad interpretation hinders agency efforts at public

communication, education, and accessibility — goals that the Commission’s

proposals are intended to advance (see Exhibit pp. 13-14):

All of the objectives of the Commission could be accomplished if
section 11342(g) were amended to read as follows:

“Regulation” means every rule, regulation, order, or
standard of general application or the amendment,
supplement, or revision of any rule, regulation, order or
standard adopted by any state agency pursuant to the
rulemaking provisions of this Act to implement, interpret, or
make specific the law enforced or administered by it, or to
govern its procedure, except one that relates only to the
internal management of the state agency, and intended to have
the force and effect of law.

SBE is correct in concluding that many of the proposed changes in this tentative

recommendation are aimed at eliminating or reducing procedural obstacles to

communication in specific areas where the procedures are unwarranted. However,

the staff believes that the changes proposed by SBE would go too far.

Defining “regulation” to mean a rule that has been formally adopted would

effectively make the rulemaking procedure optional — if an agency decides to issue

or use a rule without formally adopting it, then it is not a regulation and is
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therefore not subject to any of the APA provisions that apply to regulations. This is

contrary to the prohibition on “underground regulations” provided in Section

11340.5, which broadly prohibits an agency from issuing, utilizing, or enforcing a

regulation that has not been properly adopted. In fact, the proposed change would

nullify Section 11340.5 by eliminating the class of regulations that have not been

formally adopted — by definition, a rule that is not formally adopted would not be

a regulation.

The staff recommends against the proposed amendment of Section 11342(g).

The staff believes the better approach is to leave the broad definition in place and

identify appropriate exceptions, as proposed in the tentative recommendation.

TIDEWATER EXCEPTIONS GENERALLY

In Tidewater Marine Western, Inc. v. Bradshaw the court identified two classes of

agency statement that are not subject to the rulemaking requirements of the APA —

“advice letters” to individuals and “policy manuals” that restate or summarize,

without commentary, an agency’s prior advice letters and adjudicative decisions.

See Tidewater Marine Western, Inc. v. Bradshaw , 14 Cal. 4th 557, 571 (1996)

(hereinafter Tidewater).

Over the course of this study, the Commission has received sharply divergent

input on what should be done about the Tidewater exceptions. Some note that the

court’s statements are merely dicta and reflect bad policy in any case, and urge their

express abrogation. Others believe that they reflect a common sense limitation on

the otherwise strict application of the APA rulemaking procedure and advocate

their codification. In the tentative recommendation, the Commission attempted to

find a middle ground as a basis for public comment on these issues. The public

reaction is discussed below.

INDIVIDUAL ADVICE

Existing law provides an exception to the rulemaking procedures for a

regulation that is “directed to a specifically named person or to a group of persons

and does not apply generally throughout the state.” See Sections 11343(a)(3),

11346.1(a). The tentative recommendation restates and elaborates this exception in

proposed Section 11340.9(e):

11340.9. The requirements of this chapter do not apply to any of
the following:

…
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(e) An agency statement made to a specifically named person or
group of specifically named persons, other than an employee or
officer of the agency, to provide advice in response to a request for
advice from that person or group of persons. Advice issued under this
subdivision does not bind the person requesting the advice and is
entitled to no judicial deference.

This effectively codifies the rule stated in Tidewater (by allowing the issuance of

individual advice without adopting a regulation), but imposes the following

limitations on the exception:

• The exception does not apply to advice to an officer or employee
of the agency.

• Advice issued under the exception is not binding or entitled to
judicial deference.

• The exception only applies to advice issued in response to a
request for advice.

All three of these limitations were opposed by commentators. The basis for this

opposition is discussed below.

Intra-Agency Advice

The SBE expresses serious concern about the limitation on advice to agency

officers and employees (see Exhibit pp. 14-15):

The Tidewater decision recognizes that the government has to
operate “within itself.” That is, people within the government must
talk to each other and write to each other to do their jobs. The
government must communicate “within itself” in writing. The
government has to operate from the top down, i.e., management
makes substantive internal decisions and gives written directions to
employees, who act in accordance with management’s understanding
of its duties and responsibilities in administering its laws.

…
We conduct thousands of tax audits a year. Our auditors and other

personnel look at tens of thousands of transactions. It is not
uncommon for persons performing field audits to ask for written
advice from their supervisors, from management, or from the Board’s
legal staff. It is not uncommon for senior management to ask for
written advice. It is not uncommon for elected constitutional officers
of this agency to ask for written advice with respect to substantive tax
matters from management or from the legal staff. Indeed, the Board’s
regulations provide for written briefing to be filed with the Board by
the staff in tax disputes heard by the Board. In a sense, the whole
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purpose of the staff is to advise the Board and most of that advice is in
writing. Is it the intention of the Commission to prohibit all internal
requests for advice in an agency’s conduct of its business? Can an
agency train its employees with respect to the duties and
responsibilities of the agency?

The SBE makes a good point. An agency needs to be able train and advise its

personnel and must be able to respond quickly in developing a position with

respect to novel situations. These points argue in favor of allowing an agency to

disseminate advice internally with little or no formal process.

On the other hand, an agency should not be allowed to use an individual advice

exception to adopt de facto regulations. For example, if an agency develops a

standard for evaluating compliance with a statute enforced by the agency, it is

required to adopt the standard as a regulation under the APA. If the agency were

allowed to provide “individual advice” to its employees without formal adoption

of a regulation, it might distribute a memo to all of its employees instructing them

to individually request “advice” on what standards to use in enforcing the statute.

In this way, the agency could issue a rule governing its implementation of the

statute, without any public notice or comment, OAL review, or publication — a

classic underground regulation.

Limitation on Judicial Deference

The Division of Labor Standards Enforcement (DLSE) believes that individual

advice issued under the proposed exception should not be precluded from

receiving judicial deference. Instead, a court should be free to give an agency advice

letter whatever deference is appropriate to the circumstances (see Exhibit pp. 24-

25):
In Yamaha Corp. of America v. State Bd. of Equalization, (1998) 19 Cal.

4th 1, the California Supreme Court articulated the principle that
agency pronouncements exempted from the APA are to be considered
by the courts for the purpose of determining what measure of judicial
deference such pronouncements should be accorded in ascertaining
the correct interpretation of the law. In its opinion, the court
emphasized the importance and value of agency expertise to the
interpretive process, and at the same time made it clear that the
measure of respect to be given such expertise will vary depending on
the source, nature, and context of the pronouncement. With these
considerations in mind, the court proceeded to delineate a carefully
constructed and exacting standard for the courts to follow in assessing
the degree of deference to be afforded a particular agency
pronouncement.
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Taken together, Tidewater and Yamaha elucidate the Supreme
Court’s view that in enacting the APA the Legislature contemplated
appropriate judicial reliance on expressions of agency expertise which
are exempt from the APA’s rulemaking requirements. In Yamaha, the
Supreme Court fashioned a standard to guide the accomplishment of
that legislative objective.

The staff finds DLSE’s argument persuasive. If an agency advice letter provides

useful guidance to a court in interpreting the law, either because it represents a

long-standing agency position, or because the agency speaks from a position of

expertise on the subject, there does not seem to be any reason to limit the court in

how it can use that guidance. Under the standards announced in Yamaha, a court

might well accord little weight to a single advice letter, because of the lack of care

and deliberation taken in its preparation. Of course, as a practical matter, our

decision on the issue may have little effect — the courts will ultimately be

responsible for deciding how persuasive an agency’s interpretation is, and may

well consider the contextual merit of the agency’s expression even if the statute

instructs otherwise.

If the Commission does not accept DLSE’s view that agency advice letters

should be entitled to some measure of deference from the courts, DLSE requests

that language be added expressly providing that its advice letters are not precluded

from receiving judicial deference. See Exhibit p. 25. This request is founded on the

same policy considerations that led the Commission to approve amendment of the

advisory interpretation provisions of AB 486 to allow judicial deference to a DLSE

advisory interpretation: (1) DLSE implements regulations adopted by another

agency and does not itself adopt interpretive regulations. (2) DLSE guidance is

often relevant in private wage disputes to which DLSE is not a party (and therefore

cannot advance its own view of the law). See generally Exhibit pp. 28-30.

Limitation on Unsolicited Advice

The California Coastal Commission (CCC) is concerned that an improper

implication may be drawn from the enactment of the individual advice exception

(see Exhibit p. 33):

“Under the familiar rule of construction, expressio unius est exclusio
alterius, where exceptions to a general rule are specified by statute,
other exceptions are not to be implied or presumed.” (Citations
omitted.)…
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Thus, if this proposed change were adopted, it could be
interpreted to provide by implication that all other oral or written
agency statements that are not made in response to a request for
advice are subject to the Administrative Procedure Act.

Because of this rule of statutory construction, proposed §
11340.9(e) would create confusion because “agency statements” that
do not meet the criteria set forth therein would be argued to be de facto
regulations and thus would be considered invalid. The proposed
statute would apparently provide that any statement made by any
agency official or employee to anyone inside or outside the agency
must be adopted as a regulation unless the statement is made in
response to a request for advice.

It is true that an express exception for individual advice may imply that other

exceptions are not to be implied or assumed. This is consistent with the APA

provision stating the scope of the rulemaking chapter. See Section 11346 (“This

chapter shall not be superseded or modified by any subsequent legislation except to

the extent that the legislation shall do so expressly.”). However, the existence of an

exception has nothing to do with whether a statement is a regulation or not. That

question is governed by the definition of “regulation.” The CCC is mistaken when

it asserts that the exception would cause “all agency statements … to be treated as

regulations except those which are issued in response to a request for advice.” See

Exhibit p. 33. Instead, the exception would simply not prevent an statement that is a

regulation from being treated as such, unless it is issued in response to a request for

advice.

Of course, the fact that the individual advice exception does not apply to

unsolicited advice may be a problem in itself. For example, an agency may wish to

issue a warning to several people who it believes are violating a law that the agency

enforces. If the warning letter states a generally applicable rule, then it may include

a “regulation” that the agency would need to formally before the agency could

issue the warning. This could be unduly burdensome in some circumstances.

However, if the limitation on unsolicited advice were removed, there would be

nothing to prevent an agency from promulgating a new rule by sending unsolicited

advice letters expressing the rule to each “individual” that is subject to the new

rule.

Conclusion

We have received objections to every limitation on the individual advice

exception proposed in the tentative recommendation. We could remove these

– 8 –



restrictions, in which case we would be left with the unqualified rule from Tidewater

— an agency can give advice to an individual without adopting a regulation.

However, our experience in this area suggests that any attempt to codify Tidewater

without some provisions limiting agency misuse would attract significant

opposition from regulatees.

An alternative would be to make no substantive change to existing law on this

issue and simply let Tidewater stand on its own merits. This would be consistent

with the basic policy of the tentative recommendation — that agencies should be

able to provide advice to individuals without first adopting a regulation — but

would leave open the possibility of agency misuse. On the other hand, the

Commission has not heard of any actual abuse of the exception in the three years

since it was stated in Tidewater. As DLSE notes (see Exhibit p. 25):

With respect to the advice letter exemption, there is no indication
that the exemption has served to undermine or is currently
undermining the goals of the APA. Against this background, there
does not appear to be a valid policy justification for tampering with
the current state of the law….

This may be correct, and the Commission should consider making no change to

existing law. If it turns out that agency misuse of the exception is a problem, the

rule could be revisited by the Commission or by the courts.

POLICY MANUAL EXCEPTION

The tentative recommendation proposes amending Section 11340.5 as follows:

11340.5. (a) No state agency shall issue, utilize, enforce, or attempt
to enforce any guideline, criterion, bulletin, manual, instruction,
order, standard of general application, or other rule, which is a
regulation as defined in subdivision (g) of Section 11342 unless the
guideline, criterion, bulletin, manual, instruction, order, standard of
general application, or other rule has been adopted as a regulation
and filed with the Secretary of State pursuant to this chapter. For the
purposes of this section, “manual” includes a policy manual that
restates or summarizes the agency’s adjudicative decisions or
statements made by the agency pursuant to subdivision (e) of Section
11340.9.

…
Comment. Section 11340.5(a) is amended to clarify that the

prohibition on issuance or use of a regulation unless it has been
adopted pursuant to this chapter applies to an agency “manual” that
contains a restatement or summary of the agency’s adjudicative
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decisions or statements made pursuant to Section 11340.9(e). This
contradicts a recent dictum of the Supreme Court suggesting that there
is a categorical exemption to the requirements of this chapter for “a
policy manual that is no more than a restatement or summary,
without commentary, of the agency’s prior decisions in specific cases
and its prior advice letters”. See Tidewater Marine Western, Inc. v.
Bradshaw, 14 Cal. 4th 557, 571, 59 Cal. Rptr. 2d 186, 194-95 (1996).
Subdivision (a) does not preclude an agency from compiling or
indexing its adjudicative decisions and statements made pursuant to
Section 11340.9(e) to improve their accessibility as public records.
Neither does it affect the designation, compilation, indexing, or
citation of precedent decisions pursuant to Section 11425.60. See
Section 11425.60(b) (designation of precedent decision not
rulemaking).

The decision to propose a provision contradicting Tidewater in the tentative

recommendation was based on the concern that an agency may use a restatement or

summary to express a general rule that it infers from a pattern of advice letters or

decisions. Such an inference may be correct, but stating it in terms of a generally

applicable standard could constitute the expression of a regulation.

The Comment is careful to distinguish between restatement and summary

(which may involve quasi-legislative expressions) and compilation and indexing

(which enhance public access to the original documents without elaborating on

their contents). This is similar to the distinction drawn by the Tidewater court when

it stated that restatement or summary, without commentary, is not a regulation —

implying that mere presentation of the material is not quasi-legislative, but

elaboration through commentary can be. The Commission’s more restrictive

formulation of this distinction is based on a concern that restatement and summary

necessarily involve elaboration.

Support for Prohibition on Use of “Policy Manuals”

The California State Employees Association (CSEA) writes in support of the

proposed language (at Exhibit p.6):

CSEA supports the Commission’s decision not to allow, and
expressly prohibit, an exception for policy manuals that would restate
or summarize an agency’s prior decisions or individual advice letters
…. Individuals would rely on such manuals as the agency’s position
or interpretation of law, and thus these manuals would become
standards of general application and improperly promulgated
regulations. CSEA agrees that such restatements and summaries are
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quasi-legislative and therefore should be subject to the rulemaking
process.

Opposition to Prohibition on Use of “Policy Manuals”

Most of those who commented believe that an agency should be able to

maintain a policy manual restating or summarizing its prior advice and

adjudicative decisions without adopting it as a regulation.

The California Energy Commission (CEC), wrote in response to an earlier OAL

proposal that the Tidewater policy manual language be expressly abrogated in a

pending Commission bill on rulemaking (AB 486 (Wayne)). CEC opposed that

suggestion, which was not accepted by the Commission. CEC’s comments on that

issue are relevant to the question of whether there should be a policy manual

exception to the rulemaking requirements (see Exhibit p. 2):

When an applicant for a 300 million dollar energy facility comes to
the Energy Commission with questions about the licensing of a
project, it has a concentrated desire to know as much as it can about
agency practice, earlier positions of the investigative Staff on complex
environmental issues, and how it might reasonably expect the
agency’s statutes and regulations to be applied to the particular
circumstances of its application. It is not acceptable to dismiss such an
applicant’s requests for information with the absurd contention that
any information other than the “black letter” regulation is an
“underground regulation.”

…
It is important to recall that the very concept of prohibited

“underground regulations” was conceived from the perception that
agencies did or could “hide the ball” from regulatees by having rules
that they never disclosed but which the public was somehow
expected to follow. It is ironic that OAL has attempted to use the rule
against such practices in a way that would make it harder for the
public to know what an agency’s practice has been under its statutes
and regulations.

…
The Tidewater decision provided agencies — and the regulated

public — with practical breathing room from OAL’s more extreme
edicts. The decision clarifies that it is permissible agency practice to
provide summaries of prior agency decisions or advice letters —
information that is extremely helpful to the regulated public.

Such restatements or summaries could ordinarily be compiled by
members of the regulated public themselves using the Public Records
Act, but such work would be extraordinarily burdensome, and the
result uncertain, for most members of the regulated public. These
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compilations of information are useful indicators of agency function.
They are useful to permit applicants, persons subject to enforcement
actions, to the Legislature, and to OAL itself.

The views expressed in CEC’s letter were expressly endorsed by Robert Jenny of

the Air Resources Board in a telephone conversation with the staff.

Similar views were expressed by Christopher T. Ellison, who writes (see Exhibit

pp. 4-5):

My primary concern relates to the proposed abolition of the use of
compilations or summaries of advice letters. As a partner of a law
firm which works almost entirely with clients subject to the
rulemaking process of state agencies, the use of such compilations or
restatements is beneficial both to the attorneys of our firm and our
clients. By reviewing past decisions of an agency, the attorneys of our
firm can give sound advice to clients about imminent decisions or fact
situations which often require immediate attention and cannot wait
for an agency rulemaking. …

We realize that restatements of agency decisions and advice letters
are subject to change through future rulemaking or under different
facts, just as the law today could change if the legislature amended a
statute or if a court interpreted a statute under facts not previously
considered. However, the compilations are useful to our firm and
clients as an informational resource which allows us to better advise
our clients regarding their rights and obligations. As Tidewater
recognized, the compilation of such information by the private sector
is plainly permissible and is not in any manner “regulation.” The
compilation of this same information by the agency involved provides
a valuable service which is no more “regulation” than if the summary
were compiled privately. The Tidewater court recognized this
common-sense principle and its decision should not be legislatively
overturned in a misguided effort to “protect” the public. Speaking for
that portion of the public we represent, such “protection” is
unnecessary and unwelcome.

The California Coastal Commission also opposes the proposed change (see

Exhibit p. 35):

Read carefully, the Law Revision Commission’s proposal urges
that because an agency restatement or summary of its adjudicatory
decisions or advice letters “may” have a quasi-legislative purpose, all
policy manuals that include restatements or summaries should be
subject to APA rulemaking requirements, regardless of their purpose
or effect. Such a conclusion is logically and factually unsupported. It
would be wasteful of limited governmental resources to require that,
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because some summaries of agency precedent may be undertaken
with a quasi-legislative intent, no summaries of agency precedent
may be issued unless they have been adopted as regulations. Clearly,
many agency statements regarding past adjudicatory decisions and
advice letters are merely intended to be informative. The primary
effect of the proposed change would be to prevent members of the
public from being informed about the past actions of the agencies that
make quasi-judicial decisions. We agree with the California Supreme
Court that such “policy manuals” are not regulations.

Although the SBE does not directly comment on the policy manual exception,

the points it makes with respect to the individual advice exception are relevant to

this discussion. SBE points out the difficulty of training its employees if it cannot

provide them with individual advice. See Exhibit pp. 14-15. The inability to provide

employees with a manual summarizing or restating its prior adjudicative decisions

and advice letters presents a similar problem. SBE also expresses concern about its

ability to carry out its statutory duties to educate the public about tax law if it is

precluded from providing individual advice. See Exhibit pp. 15-16. These

educational duties might also be impeded by a prohibition on restatement or

summary of prior decisions and advice.

Finally, the Department of Motor Vehicles raises a technical objection. It asserts

that an agency could not adopt a policy manual restating or summarizing its prior

decisions and advice as a regulation, even if it wished to, because such a

“regulation” would not meet the standards of necessity or nonduplication applied

by OAL in its review of proposed regulations. See Section 11349 (review standards).

It isn’t clear that this is so. A restatement or summary of prior advice and

adjudications may be necessary to state a generally applicable rule that has evolved

from the agency’s prior decisions. Such a rule would not necessarily be duplicative

of an existing statute or regulation. Regardless of whether a policy manual could

legally be adopted as a regulation, it is probably impractical to do so. Policy

manuals may be quite lengthy. Review and publication of such a document would

significantly tax OAL’s resources.

Alternatives

In considering the issues raised by opponents of the proposed language, it is

important to recall that policy manuals and formally adopted regulations are not

the only methods by which an agency can communicate information about its prior

decisions and advice. There are three important alternatives:
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(1) Compilation. As noted in the Comment to Section 11340.5(a), the proposed

amendment does not preclude an agency compiling and indexing its prior

adjudicative decisions and advice letters so that they will be more accessible to the

public as public records. A well-indexed compilation of this type can be very

useful. For example, OAL provides a subject index of its prior “regulatory

determinations” that substantially improves the usefulness of those documents as a

guide to OAL’s interpretation of the law.

(2) Precedent Decisions. In order to rely on an earlier adjudicative decision as a

precedent, an agency must designate that decision as a “precedent decision.” An

index of an agency’s designated precedent decisions must be updated annually and

made available to the public. See Gov’t Code § 11425.60. This provides another

method for making an agency’s prior decisions publicly accessible in a usefully

indexed form.

The CEC finds this alternative to the use of policy manuals inadequate because

(see Exhibit p. 2):

… many agencies are reluctant to use this device. The Energy
Commission, for instance, has adopted none of its power plant siting
decisions as precedent decisions. This is in part because of reluctance
to create binding precedents for cases with complex and varied
factual situations, and in part because of a rapidly fluctuating
regulatory landscape that may quickly make any precedent decision
obsolete.

This is a good point. Marginal or obsolete decisions will probably not be designated

as precedent decisions, despite their possible utility to someone researching the

history of an agency’s position on a particular issue. Nonetheless, the index of

precedent decision should be a useful tool for researching the highlights of an

agency’s prior decisions.

(3) Advisory interpretations.  The Commission has recommended the creation of a

procedure for the adoption of “advisory interpretations.” This recommendation

would be implemented by AB 486 (Wayne) which is currently before the

Legislature. The advisory interpretation procedure would allow an agency to use a

simple notice and comment procedure to adopt a nonbinding statement of the

agency’s interpretation of law. If an agency has issued a number of advice letters on

a subject and wishes to “restate” their substance as a general interpretive rule, it can

do so by issuance of an advisory interpretation.
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Recommendation

Despite the alternatives discussed above, the staff is persuaded that a blanket

prohibition on restatements and summaries could create significant problems for

agencies and the regulated public. On the other hand, the staff recognizes that a

blanket authorization of restatement and summary of prior decisions and advice

creates the potential for an agency to express general rules without following the

rulemaking procedure. In light of this inherent conflict, the staff recommends that

we neither ratify nor abrogate the policy manual exception. Tidewater approves

the practice of preparing a restatement or summary of an agency’s prior decisions

and advice, so long as it is unadorned by commentary. If an interested person

believes that an agency policy manual crosses that line and has issued a new

regulation through its commentary, the person may challenge the offensive

language by means of the existing procedures for challenging an underground

regulation. This may present difficult line drawing questions for OAL and the

courts but will focus the restriction on the actual problem, without foreclosing a

broad range of useful agency communications.

An alternative would be to codify the policy manual exception, taking great care

to point out that a policy manual cannot include commentary that states a

regulation. However, the staff believes that any attempt to do so would be

controversial and probably unfruitful.

EXCEPTION FOR ONLY LEGALLY TENABLE INTERPRETATION

The tentative recommendation provides that the rulemaking requirements do

not apply to an agency interpretation of law that is the only legally tenable

interpretation of that law. See Section 11340.9(g). SBE criticizes this provision (see

Exhibit p. 16):

This provision is illustrative of one of the main problems the Board
has with the Commission’s proposal in general. As a jurisprudential
matter, what is the origin of the concept “only legally tenable
interpretation?” The concept is an academic construct at best, and has
no connection with reality. It completely ignores the fact that the
entire world operates in an advocacy mode. From the point of view of
an advocate, there is no such thing as “the only legally tenable
interpretation.” No matter how apparently correct some statement of
the law may be — especially a tax law — there is always some person
whose situation will be financially affected by that interpretation, and
his or her advocate will argue strenuously and continuously that the
interpretation is not only not “the only legally tenable interpretation”
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but is clearly wrong. Proposals such as this, which deal with
hypothetical situations, cannot be expected to pass the test of
experience.

The origin of the provision was not academic, but practical. OAL requested it to

authorize their existing practice when reviewing purported underground

regulations. SBE is correct that the exception would be of little use in an advocacy

situation where the parties sharply dispute the correctness of an agency’s

interpretation. Nonetheless, it would clarify the scope of the APA’s applicability in

a way that OAL finds useful.

The Coastal Commission also objects to the proposed language, raising the same

“expressio est unius exclusio alterius” argument it raised in the context of the

individual advice exception (see Exhibit p. 34):

This provision could be argued to make every statement by a
member of an agency’s staff subject to rulemaking requirements, as
long as the statement concerns an issue about which there may be
more than one legal interpretation.

This ignores the fact that a statement must be a regulation in order to be subject to

the rulemaking chapter. Whether or not an agency statement interpreting law is a

regulation is determined by the definition of “regulation.” The proposed exception

would simply provide that an interpretive statement that is a regulation is not

subject to the requirements of the APA if it states the only legally tenable

interpretation of a provision of law.

The staff recommends that the provision be preserved as drafted. Despite

SBE’s misgivings about the provision having any practical utility, OAL currently

applies the distinction in its analysis of whether a rule is an underground

regulation and has asked that language be added to the statute to approve its

practice.

EXCEPTION FOR AUDIT PROTOCOLS

The tentative recommendation provides an exception to the rulemaking

requirements for an agency rule that should properly remain secret:

11340.9. The requirements of this chapter do not apply to any of
the following:

…
(f) An agency rule that establishes criteria or guidelines to be used

by the staff of an agency in performing audits, investigations, or
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inspections, settling commercial disputes, negotiating commercial
arrangements, or in the defense, prosecution, or settlement of cases, if
disclosure of the criteria or guidelines would do any of the following:

(1) Enable law violators to avoid detection.
(2) Facilitate disregard of requirements imposed by law.
(3) Give a clearly improper advantage to persons who are in an

adverse position to the state.

The Commission instructed the staff to solicit input on this provision from the

Department of Corporations (DOC), the Franchise Tax Board, and the State Board

of Equalization (SBE). To date, we have received replies from the DOC and SBE.

The DOC writes in favor of the provision, but would like the catalog of subjects of

the rule to apply to “examinations” as well as “audits, investigations, or

inspections.” Several laws administered by DOC involve examinations. See Exhibit

p. 23. This makes sense. An agency should not be required to disclose the

“answers” to an examination before it is administered.

The SBE also supports the proposal. See Exhibit p. 21.

CSEA approves of the policy behind the provision, but objects to its drafting. It

believes that the standards expressed in the provision are too subjective and are

therefore prone to manipulation and abuse. CSEA proposes that we develop

objective criteria similar to those defining the exceptions to the Public Records Act.

See Exhibit p. 7. This suggestion would be difficult to apply, because the Public

Records Act does not have an objective exception for the types of material that the

provision would cover. In fact, in one case where the Public Records Act was found

not to apply to an agency audit protocol, the court based it’s decision on the catch-

all public interest exception to the Public Records Act, which requires an entirely

subjective balancing of the competing public interests in disclosure and

nondisclosure. See Eskaton Monterey Hospital v. Meyers, 134 Cal. App. 3d 788, 793,

184 Cal. Rptr. 840 (1982); Section 6255 (agency may withhold record where public

interest served by nondisclosure outweighs public interest served by disclosure).

What’s more, it would be very difficult to develop an exhaustive list of the types of

standards and criteria that should properly be kept confidential. It is much more

comprehensive (and efficient) to draft the statute in language that focuses on the

type of harms that would be caused if the regulation were disclosed (avoidance of

the law, improper advantage).

The staff recommends extending the provision to apply to “examinations,” as

suggested by DOC, but otherwise leaving it unchanged.
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INTERNAL MANAGEMENT EXCEPTION

Under existing law, “regulation” does not include a rule “that relates only to the

internal management of the state agency.” See Section 11342(g). This has been

construed narrowly by the courts, to the effect that a rule does not relate only to

internal management if it affects “persons subject to regulation by the agency.” See

Grier v. Kizer, 219 Cal. App. 3d 422, 435-38 (1990). Furthermore, even if the rule only

affects the employees of the rulemaking agency, it is not an internal management

rule if it affects “a matter of serious consequence involving an important public

interest.” See Poschman v. Dumke, 31 Cal. App. 3d 932, 943 (1973). This latter

limitation has been construed strictly by OAL, which in one instance concluded that

a rule requiring medical verification of an employee’s illness in order to use sick

leave was not an internal management rule because it affected the public’s

important interest in having fair standards for hiring and firing of state employees

and in protecting the privacy of medical records. See 1998 OAL Determination No.

36, at 15. In combination, these limitations on the internal management exception

almost eclipse the rule — it is difficult to think of an agency practice that will not

have some effect on the public or on an abstract public interest such as the fairness

of agency personnel policies.

The tentative recommendation would broaden the exception slightly by

providing that an internal management rule is one that does not significantly affect

the legal rights or obligations of any person. See proposed Section 11340.9(d). This

means that the internal management exception applies to rules with trivial effects

or with effects that do not involve legal rights or obligations. For example, under

the existing construction of the exception, it might not apply to an agency rule

specifying the types of information an agency puts on its website — such a rule

would have some effect on regulatees. Under the rule proposed in the tentative

recommendation, the website policy would be an internal management rule

because it would not significantly affect any person’s legal rights or obligations.

The tentative recommendation also erases the distinction between rules that

affect persons subject to regulation by the agency and rules that affect the agency’s

employees. This was meant to address concerns we heard that state agencies should

not be able to make new rules affecting the legal rights or obligations of their

employees without following the APA.
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Objections

The California Coastal Commission (CCC) opposes the proposed changes to the

internal management rule exception, for two reasons: (1) It would interfere with an

agency’s ability to manage its staff. (2) It would invite confusion and litigation over

what constitutes a significant effect on legal rights or obligations. These objections

are discussed below.

Management of Staff

The proposed law would change the way that the internal management

exception applies to rules affecting agency employees. Under existing law, a rule

governing employee conduct is an internal management rule unless it involves “a

matter of serious consequence involving an important public interest.” Under the

proposed reformulation, the internal management exception would only apply to a

personnel issue if it significantly affects the legal rights and obligations of the

employee. The CCC points out examples of rules that probably do not involve an

important public interest, but could arguably affect the legal rights or obligations of

employees: e.g. rules governing the use of state property (such as state vehicles or

internet access). See Exhibit p. 32. Rules on these subjects would be internal

management rules under existing law, but might not be under the proposed law.

This does seem to be a problem.

Confusion and Litigation

The proposed law does not employ a bright line rule, relying instead on a

standard of “significant effect on legal rights or obligations.” The CCC believes that

this will lead to wasteful litigation as parties dispute whether the effect of a

particular rule meets the standard. See Exhibit p. 32. This may be correct. However,

the staff does not see why the proposed law would be any worse than existing law

in this regard. Existing law turns on whether a rule has an effect on persons

regulated by the agency, or if it does not, whether it involves “a matter of serious

consequence involving an important public interest.” These standards would also

seem to provide fertile ground for dispute. Of course, introducing a new standard,

could generate more confusion and litigation initially, as interested parties test its

boundaries.

Conclusion

The purpose of the proposed change was to loosen the internal management

exception, to make it easier for agencies to make rules for the administration of
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their internal affairs. At the same time, we attempted to ensure that the loosened

standard would not adversely affect the interests of state employees, who want to

have a say in the formulation of rules that affect them. It seems that the attempt

could create new problems, without necessarily resolving the old. The staff

recommends that it be deleted from the recommendation. Existing law appears to

be problematic on its face but may be workable as applied.

RULEMAKING PROCEDURES

Pre-Process Communication

Proposed Section 11346(b) provides as follows:

11346. …
(b) An agency that is considering adopting, amending, or

repealing a regulation may consult with interested persons before
initiating regulatory action pursuant to this article.

Comment. Section 11346(b) expressly authorizes the existing
practice of informal consultation with interested persons in
developing a proposed regulation. For example, an agency that is
considering adoption of a regulation may hold a workshop in which
interested persons can share their views on the proposal. Informal
communication of this type provides useful information to the agency
and may reduce opposition to the proposed regulation from the
interests that participated.

This provision is the last vestige of the staff’s attempt at incorporating the federal

practice of negotiated rulemaking into California’s rulemaking scheme.

The DMV believes that the provision is unnecessary (because agencies already

have the authority “granted” in the provision) and might imply that agencies do

not have that authority absent the provision. See Exhibit p. 22. DMV is correct that

the statute simply restates existing law (which is silent on whether an agency can

discuss a regulation with interested persons before beginning the formal adoption

process and therefore does not preclude such discussion). However, this was

proposed in an effort to clarify the law — the Commission has been informed that

some agencies doubt their authority to conduct such pre-adoption discussions. The

staff recommends leaving the provision as drafted, but recognizes that it serves a

primarily educational purpose that could perhaps be served by means other than

a statute.
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Generalization of Plain English Requirements

Existing law requires that a regulation that will affect small business must be

drafted in plain English or a plain English summary of the regulation must be

provided, and the informative digest prepared by the agency concerning the

regulation must include a plain English policy statement overview explaining its

objectives. See Sections 11346.2(a)(1), 11346.5(a)(3)(B). The tentative

recommendation extends these requirements to all regulations, not just those

affecting small business. CSEA supports this change. See Exhibit p. 6.

The DMV is concerned that it may not be possible to draft a regulation in 8th

grade English where the subject of the regulation is highly technical. See Exhibit p.

22. This concern has been addressed in proposed Section 11342.570, which now

defines “plain English” by reference to the clarity standard for review of

regulations, rather than by 8th grade English proficiency. See proposed Section

11349(c) (“A regulation satisfies the clarity standard if it is drafted so that it can be

easily understood by those who will be directly affected by it.”) The staff

recommends leaving the provisions as currently drafted.

Time Extensions

Existing law provides that a notice of proposed rulemaking is effective for one

year. If a proposed regulation is not adopted within that period, the adopting

agency must issue a new notice. The tentative recommendation authorizes the

director of OAL to extend the one year period of a notice by 90 days for good cause.

See proposed amendment to Section 11346.5(b). This is intended to provide some

slack in cases where a proposed regulation is so complex or controversial that an

agency cannot adopt it within one year. CSEA opposes this change. See Exhibit p. 7.

It feels that one year is ample time to adopt most regulations and that agencies will

procrastinate in adopting a regulation if they know that additional time is easily

available. The Commission should consider whether to delete the language

providing for an extension to the time limit.

OAL REVIEW STANDARDS GENERALLY

The tentative recommendation proposes some minor substantive changes to the

standards employed by OAL in reviewing a proposed regulation. It also redrafts

the other standards, in order to make technical improvements to those provisions

without affecting their substance.
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These efforts are opposed by SBE as “a solution in search of a problem” (see

Exhibit p. 16):

the terms of the present statute are well understood by affected
parties, are working well and do not need amendment. Amendments
add new language that will lead to definitional disputes and
litigation. There is no need to add this additional level of dispute to
the process.

SBE and others have criticisms and suggestions with respect to specific language,

which are discussed below.

NECESSITY STANDARD

Existing law requires that OAL review a regulation for its necessity, which is

defined in Section 11349(a), as follows:

“Necessity” means the record of the rulemaking proceeding
demonstrates by substantial evidence the need for a regulation taking
into account the totality of the record. For purposes of this standard,
evidence includes, but is not limited to, facts, studies, and expert
opinion.

Comments regarding proposed changes to the standard are discussed below:

Context for Evaluating Necessity

The tentative recommendation places the abstract notion of “necessity” in a

practical context by relating it to “the purpose of the statute, court decision, or other

provision of law that the regulation implements, interprets, or makes specific.” This

is consistent with the OAL regulation implementing review of necessity. See 1 Cal.

Code Reg. § 10. It is also consistent with the other provisions of the APA that apply

a necessity standard in determining the validity of a regulation. See Sections

11342.2, 11350.

SBE believes that this limited change to the necessity standard would be

beneficial. See Exhibit p. 17. The staff recommends that this change be preserved.

Scope of Standard’s Application

Under an OAL regulation, an agency must demonstrate the necessity of “each

provision” of a proposed regulation. See 1 Cal. Code Regs. § 10(b). Read literally,

this requires review of the necessity of each discrete element of a proposed

regulation. The tentative recommendation attempts to narrow the scope of
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necessity review by providing that an agency need only demonstrate the necessity

of the “major provisions of the regulation and any specific provisions of the

regulation that have been challenged by public comment.” This approach relies on

the judgment of the agency to determine which provisions are “major” and should

be justified, in addition to those provisions that are of public concern.

The approach taken in the tentative recommendation is opposed by Donald C.

Carroll, writing on behalf of the California Labor Federation, AFL-CIO (Federation),

and by SBE. The Federation wonders whether OAL will be required to apply the

necessity standard to “virtually every discrete part of a regulation?” See Exhibit p.

9. To the contrary, the staff believes that it is the existing OAL regulation that can be

read to require review of every discrete provision. The proposed language is

expressly limited to two classes of provisions — major provisions and challenged

provisions. Nonetheless it is obvious that the purpose of the proposed language is

not sufficiently clear. This conclusion is reinforced by SBE’s comments (see Exhibit

p. 17):

The Commission would create new classes of “major provisions”
and “challenged” provisions. Such terms will create new disputes and
controversies where none exist. We find it hard to understand what a
“major” provision would be. Does that mean the basic or fundamental
purpose as opposed to specific language?

The staff is skeptical about whether the language could ever be made clear

enough to avoid disputes and misunderstandings. The policy of requiring that

necessity be demonstrated for all provisions that are “major” does not lend itself to

expression by a bright line rule. As we have heard in prior testimony on this issue,

what is really required is a rule of reason. The proposed law attempts to codify

such a rule, but ultimately it would depend on reasonableness in its application in

order to function properly. Perhaps, the best approach would be to preserve the

status quo. The staff believes that OAL’s regulation is technically flawed, but if it is

being applied “reasonably” rather than literally, then there may not be a problem at

present — in which case, our attempt at reform may cause more harm than good.

The staff recommends deleting the language relating to “major” and

“challenged” provisions.

Evidence Supporting Determination

The proposed law authorizes an agency to provide its rationale for the necessity

of a regulation in lieu of facts or expert opinion showing the need for the
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regulation. To do so, the agency must explain why, as a practical matter, factual

evidence or expert opinion cannot be provided. This rule recognizes that some

policy decisions depend on the expert judgment of the agency and cannot be

justified with factual evidence. For example, where an agency anticipates a problem

that has not yet occurred, it may be difficult or impossible to find data relating to

that problem. In such a case, the agency must act on its informed assessment of the

situation.

SBE questions the need for this provision (see Exhibit p. 17):

The Commission would also elaborately define “evidence” and
provide for “substantial evidence” to include a statement of the
adopting agency’s rationale for the necessity of adopting the
regulation. We believe this is already included within the requirement
to provide a statement of reasons, and OAL has found sufficient
evidence in the record without such a requirement.

The staff does not agree that existing law already allows OAL to find sufficient

evidence based only on an agency’s statement of its rationale in the statement of

reasons. Existing Section 11349 requires evidence, not explanations. This is

confirmed in OAL’s regulation (1 Cal. Code Reg. § 10(b)(2)), which provides in

relevant part:

When the explanation is based upon policies, conclusions,
speculation, or conjecture, the rulemaking record must include, in
addition, supporting facts, studies, expert opinion, or other
information.

Our intention is to relieve an agency from the existing requirement to provide

supporting facts to support its policy rationale where such facts cannot, as a

practical matter, be provided. It would be helpful to hear further commentary on

this point, but the staff believes that the language proposed in the tentative

recommendation serves a useful purpose and should be retained.

Strictness of Standard

The Federation has specific concerns about a change in the phrasing of the

necessity standard. Existing law provides that: “‘Necessity’ means the record …

demonstrates … the need for a regulation.” See Section 11349(a). In the tentative

recommendation, this is rephrased to read: “A regulation satisfies the necessity

standard if [it is] shown … to be necessary ….”
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The Federation’s initial criticism of this change is technical. It believes that the

new language is circular in that it defines necessity in terms of a regulation being

“necessary,” and that the existing language is not circular. See Exhibit p. 8. The staff

agrees that using the term “necessary” by itself to define “necessity” would indeed

be circular. However, the proposed language does not do so. It defines “necessity”

in terms of a regulation being “necessary to effectuate the purpose of the statute,

court decision, or other provision of law that the regulation implements, interprets,

or makes specific….” As discussed above, this is consistent with the language used

in the other provisions of the APA that address “necessity” in terms of a regulation

being “necessary.” In contrast, the staff believes that the existing language is in fact

circular, as it defines “necessity” only in terms of a regulation being “needed.” The

staff believes that the concern about the circularity of the proposed language is

misplaced.

However, the Federation has another criticism of this language that is more

persuasive. It maintains that the change in language will create an implication that

the meaning of “necessity” has changed (see Exhibit pp. 8-9):

“Necessary” can be given a very strict meaning as in the sense of
absolute necessity or it can be given a more relaxed meaning in the
sense of needed, useful, desirable. Which is it here? Applying the
usual canons of construction, one could argue that if the Legislature
adopts this proposed change it has intended a substantive change
beyond a showing of “need” and has intended a racheting up of that
showing towards a stricter meaning of necessity.

This is a good point. However, the Comment states that Section 11349(a) was

amended to make three changes, which are then described (placing necessity in the

context of the purpose of the regulation, clarifying the scope of the standard’s

application, and allowing an agency’s statement of rationale as evidence of

necessity where factual evidence cannot be provided). The implication of this

Comment is that no other changes were intended. This could be stated expressly by

amending the Comment language to read:

Subdivision (a) is amended to make The substance of subdivision
(a) is continued without change, except for the following three
changes: …

Alternatively, the section could be redrafted to restore the original phrasing. In

relevant part, it would read as follows:
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A regulation satisfies the necessity standard if the rulemaking file
demonstrates by substantial evidence the need for a regulation to
effectuate the purpose of the statute, court decision, or other provision
of law that the regulation implements, interprets, or makes specific,
taking into account the totality of the record.

Such a change would address the concern about circularity as well as the

possible implication that the change in phrasing was intended as a change in the

strictness of the standard.

Another option that the Commission should consider is phrasing the section in

terms of “reasonable necessity.” That would make it clear that the standard does

not require absolute necessity and would be consistent with both OAL’s practice

and Sections 11342.2 and 11350 (which both require that a regulation be

“reasonably necessary”). A change along these lines was originally suggested by

OAL and was rejected by the Commission as too lax.

AUTHORITY STANDARD

The tentative recommendation amends the authority standard in Section

11349(b) as follows:

(b) “Authority” means the provision of law which permits or
obligates the agency to adopt, amend, or repeal a regulation. A
regulation satisfies the authority standard if the regulation is
authorized or required by statute.

As is noted in the Comment to this provision, the amendment is intended to

improve the provision’s clarity without changing its substance .

SBE opposes the amendment on the grounds that it does in fact affect the

substance of the standard (see Exhibit p. 17):

The meaning of the subdivision is changed substantially. It is one
thing to say that a provision of law permits the agency to adopt,
amend or repeal a regulation. It is quite another thing to say “the
regulation is authorized or required by statute.” The former addresses
the authority of the agency to adopt regulations; the latter addresses
the authority for the specific regulation.

If the existing law is read literally, SBE is correct. Section 11349(b) requires only

that an agency have authority to adopt a regulation, rather than requiring authority

to adopt the regulation under review by OAL. However, this is surely not the rule

intended by the Legislature. Most rulemaking agencies have limited rulemaking
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authority that extends to the implementation of specific delegated powers. The fact

that an agency has authority to adopt regulations on one subject is irrelevant to

whether it has authority to adopt regulations on a subject outside the scope of the

granted authority. The tentative recommendation expresses the rule as it must have

been intended — requiring that an agency have authority to adopt the regulation

that it is adopting. This interpretation is consistent with the OAL regulation on the

subject (1 Cal. Code Reg. § 14(a)), which requires a demonstration of the agency’s

authority to adopt the regulation. Insofar as the proposed law is different from a

literal reading of existing law, this should probably be reflected in the Comment, as

follows:

Section (b) is amended to provide that the authority standard
requires a statement of the agency’s authority to adopt the regulation
being proposed, and not just a statement of the agency’s general
rulemaking authority.

The staff recommends that the proposed statutory language be preserved as

drafted but that the Comment be revised to read as set out above.

REFERENCE STANDARD

The tentative recommendation amends the “reference” standard in Section

11349(e) as follows:

(e) “Reference” means the statute, court decision, or other
provision of law which the agency implements, interprets, or makes
specific by adopting, amending, or repealing a regulation. A
regulation satisfies the reference standard if the adopting agency has
provided the office with a complete and accurate list of the provisions
of law that the regulation implements, interprets, or makes specific.

The purpose of the amendment is to recast the provision so that it states a standard

for reviewing the adequacy of an agency’s reference to the law implemented by a

regulation, rather than simply defining a “reference.” No other change to the

provision was intended.

SBE opposes the amendment, on two grounds. First, it is phrased in terms of

requiring a “list” of the specified references. SBE points out that the existing

practice is to state references in the form of a “note.” SBE seems to believe that

preparing a list would be more burdensome than preparing a note that lists the

references sections. See Exhibit p. 18. The staff sees no harm in using the language
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proposed by SBE (an agency must provide OAL with “a statement, in such form as

the office may require”).

SBE’s second objection is that the proposed language requires that the reference

list be “complete and accurate.” They maintain that there is “certainly no need” for

such a requirement. See Exhibit p. 18. Presumably, SBE’s comment is based on a

belief that the requirement for complete and accurate reference is implicit in the

requirement for reference and is therefore unnecessary. However, this language

was added in response to an OAL concern that the statute should not imply that

simple submission of a reference note satisfies the standard. OAL wanted to be sure

that they had authority to review the content of the reference note to ensure that it

was adequate. As the staff understands it, such review by OAL is the existing

practice. It may be that OAL’s concern is misplaced and there is no need for the

language opposed by SBE. On the other hand, the staff doesn’t see what harm is

done by expressly requiring that the reference be complete and accurate. Surely the

standard should not be met by an incomplete or inaccurate reference note. The staff

recommends that the “complete and accurate” language be retained.

EXTENSION OF TIME FOR REVIEW

The tentative recommendation provides that the period for review of a

proposed regulation by OAL may be extended from 30 to 45 working days, if the

director of OAL certifies that additional time is needed due to the size or

complexity of the proposed regulation. SBE states that it is neutral on the provision,

but generally opposed to anything that lengthens the rulemaking process. See

Exhibit p. 18. This issue should be raised at the meeting to see if there is any

other concern about the provision.

JUDICIAL REVIEW

Section 11350 provides that any interested person can seek a judicial declaration

of the validity or invalidity of a regulation. One ground for declaring a regulation

invalid is a “substantial failure to comply” with the requirements of the rulemaking

chapter.

Section 11350(b)(2) limits the record of review to the contents of the rulemaking

file maintained pursuant to Section 11347.3. This is inadequate, for two reasons:

(1) Section 11350 provides for review of whether the facts recited in a statement

justifying adoption of an emergency regulation actually demonstrates an
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emergency. The statement of facts is not included in the rulemaking file and would

therefore not be part of the record before the court.

(2) An agency may have failed to comply with the rulemaking procedure in

ways that are not evident from the contents of the rulemaking file. For example, an

agency may have improperly omitted a comment letter from the rulemaking file, or

omitted a written request for a hearing (which triggers a statutory requirement that

a hearing be held). In either case, the procedural failure would not be evident from

the record.

The tentative recommendation addresses these inadequacies by deleting the

existing record limitation language and adding a new subdivision to Section 11350,

as follows:

11350. …
For purposes of this section, the record shall be deemed to consist

of all material maintained in the file of the rulemaking proceeding as
defined in Section 11347.3.

…
(d) The record of review in a proceeding under this section shall be

limited to the following material:
(1) The rulemaking file prepared under Section 11347.3.
(2) The written statement prepared under paragraph (b) of Section

11346.1.
(3) Evidence of a procedural defect in the adoption, amendment,

or repeal of the regulation.
Comment. …
Subdivision (d) is added to clarify the record of review in a

proceeding under this section. Subdivision (d)(1) restates part of the
substance of the former second paragraph of Section 11350(b)(2),
limiting the record of review to the rulemaking file prepared under
Section 11347.3. Subdivision (d)(2) permits consideration of an agency
statement prepared under Section 11346.1(b) (justifying emergency
regulation). Such a statement is not part of a rulemaking file prepared
under Section 11347.3. See Section 11346.1(a). Subdivision (d)(3)
permits consideration of evidence of procedural noncompliance. This
is necessary where proof of procedural noncompliance depends on
material that is not included in the rulemaking file. E.g., proof that an
agency failed to include written public comments in a rulemaking file
requires consideration of the excluded comments. Also, where it is
asserted that an agency statement is an invalid “underground
regulation” (i.e., it should have been adopted under this chapter but
was not), the court will need to consider the text of the purported
underground regulation in order to determine whether it is, in fact, a
regulation subject to this chapter.
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SBE opposes the proposed change. Their concerns are discussed below.

Effect on Standard of Review

SBE’s main concern is that the proposed language would result in de novo

review of a challenged regulation (see Exhibit pp. 18-19):

… the Commission seems to be advocating some form of “trial de
novo” in place of a substantial evidence review of the rulemaking
record. Note that the comment states: “For example, proof that an
agency failed to include written public comments in a rulemaking file
requires review of the excluded comments ….” The implication is that the
court would review the content of those comments in addition to
determining whether they were or were not included in the
rulemaking file [emphasis in original].

This misstates the Comment language, which reads:

Subdivision (d)(3) permits consideration of evidence of procedural
noncompliance. This is necessary where proof of procedural
noncompliance depends on material that is not included in the
rulemaking file. E.g., proof that an agency failed to include written
public comments in a rulemaking files requires consideration of the
excluded comments [emphasis added].

The staff does not see how the statement that a court may “consider” excluded

comments implies that the court would review the content of the excluded

comments.

However, there could be a related problem with the language as drafted.

Because “procedural defect” isn’t defined, a person could argue that a substantive

error in an agency’s procedurally required analysis is a “procedural defect.” For

example, a person who believes that the agency’s analysis of the economic effects of

the regulation is incomplete or inaccurate could assert that this is a procedural

defect. As a consequence, a person may try to introduce new economic data

demonstrating the substantive inadequacy of the analysis as “evidence of a

procedural defect.” This could lead to de novo review of an agency’s substantive

conclusions, which is not the intent of the proposed language. This could be

avoided by revising the proposed language to read as follows :

(d) The record of review in a proceeding under this section shall be
limited to the following material:

…

– 30 –



(3) An item that is required to be included in the rulemaking file
but is not included in the rulemaking file, for the sole purpose of
proving its omission.

Comment. …
Subdivision (d)(3) permits consideration of a document that

should have been included in the rulemaking file but was not, in
order to prove its omission. Such evidence may be necessary to prove
a substantial failure to follow required procedures. For example,
where an agency has failed to include in the rulemaking file written
public comments, this may constitute a substantial failure to follow
required procedures. See Section 11347.3(b)(6) (written public
comments must be included in rulemaking file). Proof of this
omission requires consideration of the omitted comments.

This focuses directly on the issue of concern, the need to admit items omitted from

the file to prove their omission. The staff recommends that this change be made.

Review of “Underground Regulations”

The Comment in the tentative recommendation notes that the proposed

language permits consideration of evidence necessary to show that a regulation is

invalid for a complete failure to follow the APA procedure, i.e., because it is an

“underground regulation”:

Also, where it is asserted that an agency statement is an invalid
“underground regulation” (i.e., it should have been adopted under
this chapter but was not), the court will need to consider the text of
the purported underground regulation in order to determine whether
it is, in fact, a regulation subject to this chapter.

 SBE maintains that this comment is misplaced because Section 11350 is limited to

review of “adopted regulations.” See Exhibit p. 18.

The Commission previously considered this issue and concluded that there is

nothing in the APA limiting Section 11350 to the review of duly adopted

regulations. To the contrary, the section provides for the review of “any

regulation,” and the definition of “regulation” includes rules that are not properly

adopted. The staff could not find any case law expressly discussing whether Section

11350 can be used to review an underground regulation, but there are dicta

suggesting as much. See, e.g., Kings Rehabilitation Center, Inc. v. Premo, 69 Cal.

App. 4th 215, 217 (1999):

The APA is partly designed to eliminate the use of "underground"
regulations; rules which only the government knows about. If a policy
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or procedure falls within the definition of a "regulation" within the
meaning of the APA, the promulgating agency must comply with the
procedures for formalizing such regulation, which include public
notice and approval by the Office of Administrative Law (OAL).
Failure to comply with the APA nullifies the rule. (Gov’t Code, § 11350)….
[emphasis added]

Because there is no clear authority limiting Section 11350 to review of duly-

adopted regulations, nor any apparent policy reason to limit Section 11350 in that

way, the Commission decided not to propose such a limit. Instead, the proposed

language was drafted in such a way as to allow consideration of the text of a

purported underground regulation, despite the fact that it would not be part of any

rulemaking file.

The Commission’s decision would be complicated slightly by revision of

subdivision (d)(3) along the lines discussed above (to provide that material omitted

from the record can only be introduced to prove its omission). Technically, one

could introduce the text of an underground regulation under that provision, since

the rulemaking file is supposed to contain the text of the regulation. See Section

11347.3(b)(10). However, that would seem a contrived way to justify introduction of

the text of the regulation. A much more direct approach would be to add an

additional paragraph, along the following lines:

(d) The record of review in a proceeding under this section shall be
limited to the following material:

…
(4) The text of the regulation.
Comment. …
Subdivision (d)(4) permits introduction of the text of the

challenged regulation. This is necessary where an agency is using a
regulation without satisfying any of the requirements of this chapter
(i.e., the regulation is an “underground regulation”).

Alternatively, the Commission could delete the references in the Comment to

underground regulations. A court that is reviewing an underground regulation

under Section 11350 could presumably infer a substantial failure to follow the

requirements of the chapter from the complete absence of any rulemaking file. This

approach has the benefit of avoiding any controversy over the proper scope of

Section 11350.
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Drafting Concern

SBE also perceives a flaw in the drafting of the proposed language (see Exhibit

p. 19):

The Commission’s proposed subdivision (d) provides that the
“Record of review…” is to include evidence of a procedural defect.
Based on the Commission’s comments, the record of review is
intended to mean evidence not in the rulemaking file, which is the
“record.” How can a “record” include items not in the record? It
would be a serious mistake to define “record” to include material that
is not, in fact, in the officially designated record.

SBE’s concern is apparently based on language in Section 11347.3(a) stating that the

rulemaking file “shall be deemed to be the record for that rulemaking proceeding.”

Thus, it might be confusing to speak of the “record of review” including material

that is not part of the “record.”

The staff sees no problem in revising the language to eliminate any confusion

that might result from use of the term “record of review.” This could be done by

revising the introduction to subdivision (d) to read as follows:

(d) In a proceeding under this section, only the following evidence
shall be admissible:

TECHNICAL ISSUES

A number of minor technical issues were raised and are discussed below. The

staff does not intend to discuss these items at the meeting. Unless the Commission

objects, the actions indicated below will be taken in preparing the

recommendation.

Reorganization of Definitions

The tentative recommendation would repeal Section 11342 (definitions

applicable to chapter) and continue its substance in a number of individual

definition sections, organized as an article. In addition, some provisions of the

definition of “regulation” that are actually substantive limitations on the operation

of the chapter are recast as exceptions in proposed Section 11340.9. This change is

consistent with the Commission’s practice of breaking up unduly long sections

where practical to do so. See also Senate and Assembly Joint Rule 8 (preference for

short sections to facilitate future amendments).

SBE opposes this change (see Exhibit p. 14):
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We think this change is unnecessary, and there is no substantive
reason to reorganize the definitional provisions — change leads only
to confusion and uncertainty. What changes were made? Why were
the changes made?

The staff disagrees. Most of the reorganized definitions are continued without

any change to their wording. The corresponding Comments clearly state that these

definitions are continued without change. See Sections 11342.540 (“office”),

11342.550 (“order of repeal”), 11342.560 (“performance standard”), 11342.580

(“prescriptive standard”). In some cases, the wording has been changed slightly,

without affecting the definition’s substance — as clearly indicated in the relevant

Comment. See proposed Sections 11342.590 (“regulation”), 11342.600 (“small

business”). The only substantive changes made are to the internal management

exception and the definition of “plain English.” See proposed Sections 11340.9(d)

(internal management exception), 11342.570 (“plain English”). SBE does not object

to the substance of these changes. The staff does not intend to revise these

provisions in the recommendation.

Name Changes

The tentative recommendation would rename the “California Regulatory Code

Supplement” as the “California Code of Regulations Supplement.” DMV points out

parallel changes that were inadvertently not made. See Exhibit p. 22. Similarly, the

tentative recommendation changes a reference to the “State Building Standards

Commission” to reflect its new name: the “California Building Standards

Commission.” The DMV points out a similar change that should have been made in

one other place in the APA. These changes will be made in the recommendation.

Application of Procedures to Repeals

The tentative recommendation makes a number of minor changes to the

rulemaking procedures to make clear that they apply to the repeal of a regulation as

well as the adoption or amendment of a regulation. CSEA supports this policy. See

Exhibit p. 6. The DMV points out an error in the application of this policy (in

Section 11347.3(b)(9)). See Exhibit p. 22. It will be corrected in the

recommendation.

Clarity Standard of Review

The existing “clarity” standard for review of regulations requires that a

regulation be “written or displayed” so as to be understandable. See Section
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11349(c). The tentative recommendation rephrases this provision so that it requires

that the regulation be “drafted” so as to be understandable. The DMV correctly

points out that the new language could be construed as narrowing the standard,

such that the clarity of non-text elements of a regulation would not be subject to

review. See Exhibit p. 22. The original phrasing will be restored in the

recommendation.

Availability of Rulemaking File Contents

Dorothy Dickie, of the California Coastal Commission, commented by telephone

to point out a perceived technical flaw in the proposed amendments to Section

11347.3 (rulemaking file). Proposed new language in subdivision (a) would

provide:

Commencing no later than the date that the notice of the proposed
action is published in the California Regulatory Notice Register, and
during all subsequent periods of time that the file is in the agency’s
possession, the agency shall make the file available to the public for
inspection and copying during regular business hours.

Subdivision (b) then specifies what material “shall” be in the rulemaking file.

Ms. Dickie is concerned that these provisions will combine to require an agency

to make available material that must be included in the rulemaking file at a time

before it has actually been produced. For example, the final statement of reasons is

not produced until after public comment. If a person asks to see the rulemaking file

before public comment the final statement of reasons will not be in the file, despite

subdivision (b)’s requirement that it “shall” be in the file.

The staff thinks that this would not be a problem in practice. The intent of the

language is clear enough and the drafting is not incompatible with that intent. The

staff intends to leave the language as it is currently drafted.

Respectfully submitted,

Brian Hebert
Staff Counsel
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