CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study L-4000 June 17,1999

Memorandum 99-38

1999 Legislative Program: AB 891 — Health Care Decisions

Assembly Bill 891, the Commission’s Health Care Decisions Law, has passed
the Assembly in amended form, and has been referred to the Senate Judiciary
Committee. We expect it to be heard on July 13th. This memorandum reports on
amendments to the bill, which need to be reviewed by the Commission, and on
current efforts to resolve issues raised in the Assembly Judiciary Committee.

AMENDMENTS MADE TO AB 891 IN ASSEMBLY

Surrogate Committee

At the last meeting, the staff reported to the Commission that Assembly
Member Sheila Kuehl, Chair of the Assembly Judiciary Committee, and the
Committee consultant reviewing AB 891, had suggested that the Commission
agree to remove the surrogate committee provisions applicable to health care
decisionmaking for “friendless” patients. The Commission approved removing
this material from the bill, with a view toward giving it further consideration and
perhaps submitting recommended legislation next year. (This issue is discussed
in more detail later near the end of this memorandum.)

Family Consent

Some additional issues were raised by the Assembly Judiciary Committee
consultant, mainly concerning the rule recognizing that primary physicians
determine capacity and the flexible family consent rules (see proposed Prob.
Code 88 4710-4716, Exhibit pp. 3-6). Before the hearing, Chairperson Kuehl,
Assembly Member Elaine Alquist (who is carrying the bill for the Commission),
and staff had a brief meeting, at which it was strongly suggested that the bill
would be best served if the family consent provisions were removed and given
further study. Unlike the surrogate committee provisions, however, the
agreement was that the family consent provisions should be amended back into
the bill in revised form on the Senate side. The bill would then return to the
Assembly for concurrence. For obscure reasons, AB 891 is a fiscal bill, so it has to
meet the deadlines and pass through two committees. The looming deadlines
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and work burdens on the Assembly Judiciary Committee staff made it
impossible to work out their concerns before the hearing.

Consequently, the staff agreed to remove the family consent sections from the
bill. The consultant’s analysis for the April 26 hearing in the Assembly Judiciary
Committee reported as follows:

Committee staff raised concerns regarding these provisions with
the author and the sponsor, they concurred the best approach is to
limit the bill at this time to the noncontroversial provisions
described above and to work with Committee staff and other
interested parties as the bill progresses in an attempt to achieve
consensus on these issues. The recent amendments to the bill
deleted these controversial provisions.

Consistent with the commitment of the Assembly Judiciary Committee Chair and
staff, we have made it clear in the bill summary communicated to members of
the Legislature that the author and sponsor intend to restore family consent
provisions to the bill in the Senate. (See the Summary of AB 891, Exhibit p. 1.)

Oral Revocation

The Committee consultant was also concerned that the explicit rule in Probate
Code Section 4724, to the effect that an agent could not give consent if the
principal objects, had been superseded by more general rules concerning
revocation of the agent’s authority based on the uniform act. The staff agreed to
restore this provision of existing law:

4689. Nothing in this division authorizes an agent under a
power of attorney for health care to make a health care decision if
the principal objects to the decision. If the principal objects to the
health care decision of the agent under a power of attorney, the
matter shall be governed by the law that would apply if there were
no power of attorney for health care.

Comment. Section 4689 continues former Section 4724 without
substantive change. Terminology has been revised for consistency
with the language of the Health Care Decisions Law. See Sections
4607 ("agent" defined), 4629 ("power of attorney for health care"”
defined), 4617 ("health care decision” defined), 4633 ("principal”
defined). As under the former section, this section does not limit
any right the agent may have apart from the authority under the
power of attorney for health care. See Section 4687.



Advance Directive Execution Requirements

Although the Committee consultant did not object to the elimination of
general witnessing and dating requirements for advance directives (existing
requirements for patients in long-term care settings had been preserved in the
Commission’s recommendation), these issues were raised in the analysis, and
members raised the issues orally in both the Judiciary Committee and the
Appropriations Committee. Assembly Member Alquist decided that she would
like to restore the existing provisions for two witnesses (or alternately,
notarization) and for dating the document. The staff prepared the necessary
amendments, and the bill was amended on the Assembly floor. (For the text of
the main revisions, see Exhibit pp. 7-20.)

Our assessment of the witnessing issue is that it is a close call. The
Commission adopted the Uniform Health-Care Decisions Act approach of
encouraging the use of witnesses, but not requiring them (except for long-term
care facilities, as noted). However, many people, including a significant number
of legislators, apparently, believe that witnesses are needed to prevent fraud or if
not that, to make sure the document is executed with a certain formality and
seriousness of purpose. We had also been told that the California Healthcare
Association (the hospitals) had a concern about eliminating the witness rules.
Assembly Member Robert Pacheco expressed concern about this issue in the
Assembly Judiciary Committee, but voted for the bill. Vice Chair Brewer in
Assembly Appropriations also raised it, and voted against the bill. On balance,
and considering that the witness rules in existing law are the result of
Commission recommendations in the past, the amendments are not a bitter pill.

Other Amendments
The Consumer Attorneys requested a technical amendment in Section 4740,
concerning immunities:

4740. A health care provider or health care institution acting in
good faith and in accordance with generally accepted health care
standards applicable to the health care provider or institution is not
subject to civil or criminal liability or to discipline for
unprofessional conduct for any actions in compliance with this
division, including, but not limited to, any of the following
conduct:

(@) Complying with a health care decision of a person
apparently—-having that the health care provider or health care
institution believes in good faith has the authority to make a health
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care decision for a patient, including a decision to withhold or
withdraw health care.

The staff agreed to this amendment because it removes an ambiguity and is
consistent with the good faith standard applicable elsewhere in the bill. This
amendment removed the concern expressed by the Consumer Attorneys.
Another amendment has been requested by Marc Hankin to add a general
provision from the Power of Attorney Law. Early in the process of drafting the
Health Care Decisions Law, the staff reviewed the existing rules in the PAL to see
which ones were appropriate for inclusion in the new statute. Some ostensibly
general rules in the PAL had no practical application in the health care context;
others were clearly needed, although many of them were superseded by
provisions drawn from the Uniform Health-Care Decisions Act. Mr. Hankin’s
concern is with Probate Code Section 4235 concerning a right of consultation:

4235. If the principal becomes wholly or partially incapacitated,
or if there is a question concerning the capacity of the principal to
give instructions to and supervise the attorney-in-fact, the attorney-
in-fact may consult with a person previously designated by the
principal for this purpose, and may also consult with and obtain
information needed to carry out the attorney-in-fact’s duties from
the principal’s spouse, physician, attorney, accountant, a member of
the principal’s family, or other person, business entity, or
government agency with respect to matters to be undertaken on the
principal’s behalf and affecting the principal’s personal affairs,
welfare, family, property, and business interests. A person from
whom information is requested shall disclose relevant information
to the attorney-in-fact. Disclosure under this section is not a waiver
of any privilege that may apply to the information disclosed.

The staff believes a limited version of this section could be added to the power
of attorney part of the HCDL.:

§ 4690. Consultation and disclosure

4690. If the principal becomes wholly or partially incapacitated,
or if there is a question concerning the capacity of the principal, the
agent may consult with a person previously designated by the
principal for this purpose, and may also consult with and obtain
information needed to carry out the agent’s duties from the
principal’s spouse, physician, attorney, a member of the principal’s
family, or other person, including a business entity or government
agency, with respect to matters covered by the power of attorney



for health care. A person from whom information is requested shall
disclose relevant information to the agent. Disclosure under this
section is not a waiver of any privilege that may apply to the
information disclosed.

Comment. Section 4690 is drawn from Section 4235 in the Power
of Attorney Law, which applied to durable powers of attorney for
health care under former law.

CURRENT STATUS OF AB 891

Response to Assembly Judiciary Concerns

As yet, we do not have any specific guidance on how to resolve the concerns
of the Assembly Judiciary Committee Chair and consultant. The best we can do
at this point is give some impressions from meetings we have had, including the
Group of 12 meeting on June 16. We do not know whether revisions along these
lines would satisfy the objections or whether other concerns may arise as the
discussions proceed. The following should be considered as talking points:

(1) There is concern that too much power is vested by statute in the primary
physician. In this view, the physician recommends a medical treatment,
determines capacity, and then picks the surrogate. (For a polemic illustrating this
viewpoint, see the op-ed piece in the S.F. Daily Journal, April 15, 1999, p. 4, by
David Lash and Eric Carlson, Exhibit p. 2.) This, of course, is the existing
environment; this is how it works now and how it has worked by custom and
practice since time immemorial. The Commission has not set out to create this
situation, but has attempted to reinforce sound, ethical practice and regularize it.
The family consent rules take a practical approach.

(2) There is concern that a “one size fits all” approach will not work in this
context. By this, they mean that additional protections may be needed in cases
involving more serious matters. In our discussions, mention was made of
“invasive treatment” and administration of psychotropic drugs. Clearly
withholding or withdrawal of life-sustaining treatment, nutrition, and hydration
are in the serious category. The Commission struggled with this sort of line-
drawing when structuring the surrogate committee proposal — broader
participation in the committee was required where the decision involved life-
sustaining treatment or “critical health care decisions.” (See Section 4722.) In
addition, a decision on life-sustaining treatment could not be made if there were



any no votes on the surrogate committee. At this point, we do not know what
language would be needed to draw the line to the satisfaction of the Assembly
Judiciary Committee staff, but we believe it will become apparent at the next
meeting of the Group of 12 on July 1.

(3) There is concern about distinguishing between situations where there is
family consensus (or at least no known disagreement) and cases where there is
disagreement about the proper decision, or perhaps who should be surrogate.
The staff strongly believes that this is a nonissue and that further study and
consideration of the bill would lead to the conclusion that the recordkeeping,
notice, and court review provisions give sufficient protection in cases where
there is a dispute. This is not to say that some language changes might not
improve the linkage of these rules.

Possible Approaches

The staff would like guidance from the Commission on what amendments
would be acceptable, since the bill will need to be amended to meet deadlines
before the Commission meets again.

There are, however, two scenarios in which prompt amendment is not
required:

(1) The bill could be made into a two-year bill, leaving plenty of time to
work with interested persons to resolve the family consent issues. However, we
don’t think this is a good idea. Groups in support of the bill want it to move
forward. Nor is there any certainty that we can come to a consensus on the issues
in this area. There are a number of valuable reforms in the bill, even with this
part omitted, that make it desirable to get it enacted this year.

(2) The bill could be left in its current amended form, with a gap where the
family consent rules should be. If there are no concerns raised in the Senate
Judiciary Committee, the bill wouldn’t even have to be amended and would not
return to the Assembly for concurrence. This has some appeal to the staff, if for
no other reason than it is a labor-saving option in the short run. However, there
are a few other noncontroversial amendments that should be made, as discussed
elsewhere, even if we can’t reach a consensus on the family consent issues. We
hope that when the time comes for hindsight, we will not look back and wish we
had taken this approach.



Assuming that these simpler approaches are not appropriate as a first step,
the staff needs to know what limits there should be on accepting amendments in
the next few weeks. The following principles are offered for Commission
discussion, to assist the staff:

(3) At a minimum, the bill should be amended to apply the basic surrogate
decisionmaking guidelines — first, follow the patient’s instructions; if none,
then make decisions in accordance with the patient’s known desires; if none, then
make decisions in accordance with the patient’s best interest, taking personal
values into account. (See Section 4714 below.) One of the important aspects of AB
891 would be to make the surrogate decisionmaking standards consistent,
whether the surrogate is an agent appointed in a power of attorney, named orally
by the patient, a court-appointed conservator, the court making decisions under
Section 3200, or any other surrogate. When the family consent rules were
removed from the bill, the standards applicable to surrogate decisionmakers
under that chapter were also removed. However, the concerns have been with
the surrogate selection process, not with the standards. If there are no statutory
rules concerning who can act as surrogate decisionmaker when there is no agent
or conservator, this does not mean the long-standing, case-law sanctioned
practice of the medical profession and families will cease. Doctors will continue
to rely on close relatives and friends. Parents and children and siblings of
incapacitated adults will continue to expect that they are the most appropriate
persons to make decisions for their loved ones. And they are right.

Even without the valuable assistance that the Commission’s proposed family
consent statute could provide, these surrogates will continue to be involved.
Section 4714 should be restored to the bill, reading as follows:

4714. A surrogate shall make a health care decision in
accordance with the patient’s individual health care instructions, if
any, and other wishes to the extent known to the surrogate.
Otherwise, the surrogate shall make the decision in accordance
with the surrogate’s determination of the patient’s best interest. In
determining the patient’s best interest, the surrogate shall consider
the patient’s personal values to the extent known to the surrogate.

“Surrogate” is defined in Section 4643 as a person authorized “under this
division” to make a health care decision. The “under this division” language
should be deleted, if we want provisions to apply to surrogates who are acting by
case-law authority or tradition, or even if they shouldn’t be acting, but are
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surrogates-in-fact. A more limited approach would be to apply Section 4714 to
persons “acting as surrogates.”

In addition, the surrogate disqualification rule in Section 4715 should be
restored since it is not restricted to the surrogate selection rules:

4715. A patient having capacity at any time may disqualify
another person, including a member of the patient’s family, from
acting as the patient’s surrogate by a signed writing or by
personally informing the supervising health care provider of the
disqualification.

(4) Is the provision concerning physician determination of capacity
severable from the surrogate selection rules? Section 4710(a) limits the statutory
surrogate procedure to cases where the primary physician has determined that
the patient lacks capacity. “Capacity” is defined in Section 4609 to mean “a
patient’s ability to understand the nature and consequences of proposed health
care, including its significant benefits, risks, and alternatives, and to make and
communicate a health care decision.” These rules are consistent with existing
practice and general law. That being the case, since physicians do routinely
determine capacity, it is not essential that the HCDL specifically provide it. It is
helpful, of course, but not critical. The bill includes record-keeping duties and
liability and immunity provisions that are all part of a comprehensive statutory
scheme. Section 4732 requires that capacity determinations be recorded in the
patient’s medical records. But, again, it is not essential that the statute provide
who determines capacity. The staff believes that CHA and CMA like the
Commission’s original recommendation on these points, but we think they can
understand that it is not a change in existing law or a step backward if we need
to remove the specific capacity determination rules in response to objections. The
staff proposes to work to save these provisions, but we would agree to remove
them, if it satisfied an objection to the bill and moved us toward agreement on
other provisions.

(5) If a line is drawn between “routine” decisions and “critical” decisions
by surrogates, what type of procedure is acceptable for critical cases? At least
two possibilities were mentioned at the Group of 12 meeting. One suggestion
was that in critical cases, you would have to go to court. The other approach
would be to require more administrative checks and balances, such as by
requiring review by another physician or referral to an ethics committee or



consultant. The staff would like to hear the Commission’s take on these
approaches.

(6) If a line is drawn between situations where the potential surrogates are
in agreement and where there is conflict, what additional rules are acceptable?
As indicated above, the staff thinks the substance of the Commission’s
recommendation is adequate to deal with situations where the potential
surrogates disagree, although there could be additional guidance added. All
commentators we have heard express an opinion in the years we have studied
these matters agree that doctors stop when the family is fighting. The focus has
been on providing a procedure as a last resort for resolution of these issues. The
staff assumes the Commission would not want to accept a burdensome
procedure for selecting surrogates or involving courts in selecting surrogates,
except as a last resort. Any other guidance in this matter would be valuable to the
staff.

STATUS OF SURROGATE COMMITTEE PROVISIONS

The staff had scheduled a memorandum on the surrogate committee material
for this meeting, but there have been no developments on that front, and we have
nothing new to report. It did not seem worthwhile to present the same material
to the Commission that you have already approved, after studying the matter for
two years or more. Unless we can get some constructive input from those who
have opposed the surrogate committee proposal, there does not seem to be much
profit in rehashing the subject at this stage.

The Commission will need to decide whether to proceed on the decision
made at the April meeting — to submit a recommendation on this issue to the
2000 Legislature. You don’t have to make that decision now, but tentatively, the
staff would suggest that the Commission take the issue up at the October
meeting. The staff will attempt to get interested parties, both for and against, to
give us additional comments so that the Commission can focus on the best
approach.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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Summary of AB 891 (Alquist), sponsored by the Law Revision Commission

AB 891 proposes a new Health Care Decisions Law to consolidate the Natural Death
Act and the durable power of attorney for health care. The bill provides comprehensive
rules relating to health care decisionmaking for incapacitated adults. Drawing heavily on the
Uniform Health-Care Decisions Act (1993), the bill includes new rules governing
individual health care instructions, and provides a new optional statutory form of an
advance health care directive.

The bill’s guiding principle is to effectuate the stated desires of the patient, as set out in
an advance directive or, in the absence of an advance directive, as expressed to authorized
surrogate decisionmakers. If the patient has not made his or her wishes known, health care
decisions are to be made in the patient’s best interest, as determined by the appropriate
surrogate decisionmaker, taking into account the patient’s personal values known to the
surrogate. The Health Care Decisions Law is intended to fulfill the incapacitated patient’s
desires and best interest without resort to judicial proceedings, except as a last resort.

The bill also codifies a number of duties of health care providers and institutions to
comply with health care instructions, and to keep records relating to capacity
determinations, surrogates, and instructions,

In addition, existing limitations on the authority of agents and the prohibition on mercy
killing and euthanasia, are continued in the new law. The bill was amended on the
Assembly floor to retain existing rules requiring that instruments be dated and signed by
two witnesses {or notarized), and further requiring that one witness be a person who will
not take property from the patient by will or intestate succession.

Conforming changes in the procedure for obtaining court authorization for medical
treatment would make clear that courts in proper cases have the same authority as other
surrogates to make health care decisions, including withholding or withdrawal of life-
sustaining treatment. Similarly, the statute governing decisionmaking by conservators for
patients who have been adjudicated to lack the capacity to make health care decisions are
conformed to the standards governing other health care surrogates.

The bill would unify the standards governing health care decisionmaking for adults
without decisionmaking capacity so that the same rules apply whether the surrogate
decisionmaker is (1) an agent named in the patient’s advance directive, (2} a family member
or friend authorized by statute to make health care decisions, {3) a public guardian, or (4) a
court making health care decisions as a last resort.

The Comimission’s original recommendation, which is embodied in the bill as
introduced, included two important additional elements: (1) a “family consent” statute
(proposed Prob. Code §§ 4710-4716), and (2) a swrrogate committee procedure for making
necessary health care decisions where the patient does not have an agent, conservator, or
other health care surrogate (proposed Prob. Code §§ 4720-4726). At the suggestion of
Assembly Judiciary Committee staff, the Commission has agreed to remove these
procedures for additional study. The Commission intends to work with the Committee and
other interested parties on the family consent provisions and amend them back into the bill
in revised form later in this session.

The Commission intends to give the surrogate committee procedure further study, with
the involvement of interested parties, and submit its recommendaticn on this important
topic in a bill next year.
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Treatment by
Committee ..
Will Ignore
Constitutional
Rights of Elders

By David A. Lash
and Eric M. Carlson

magine you visit your doctor for

a routine checkup. However, this

particular office visit turns out to
be anything but routine. The doctor
has something important o tell you.
She has determined that you lack
decision-making capacity and have
no recognized surrogate decision-
maker. Accordingly, she is conven-
ing a “surrogate commitiee” to make
your future health-care decisions.

But not to worry. The surrogate
committee — oconsisting of the doc
tor, a nurse and a “community mem-
ber” — will take your preferences
into account, and will attempt to
reach consensus decisions, Life-sus
taining treatment cannot be termi-
nated without an unanimous vote,
The committes must keep a written
record of its proceedings, and you
can file a lawsuit to reverse the com-
mittee’s decisions.

Now imagine that your mother
has suffered a stroke and requires
the assistance of a breathing
machine, She currently is unable to
make her own health-care decisions.-
You and your siblings believe that
your mother will recover, but her
doctor recommends that the breath-
ing machine be withdrawn so that
your mother can die without further
pain or inconvenience, Unfortunate-
ly, your mother never appointed a
surrogate decision-malker through a
durable power of attorney for health
care. You and your siblings all want
the treatment to be maintained, but
an adult grandchild wants the
breathing machine to be removed.

The doctor ackmowledges that the
opinion of a spouse or child generally
prevails over the opinion of a more
distant relative, but then points out
that a doctor has authority to ignore
priority and select the “best-qualified”

persoi.. -

The doctor finds that the grand-
child is best qualified to make deci-
sions, blithely sets aside the wishes
of the majority of your family and the
breathing machine is disconnected.
Again, you have the right to file a law-
suit to challenge the doctor’s deci-
sion, but it might be too late.

And now imagine the plight of a
forgotten senior, with no family, who

also needs the assistance of a breath-

ing machine. He is declared incom-
petent by a doctor and his health-
care decisions then are controlled by
a swrrogate committee. With virtuak
ly no oversight or due process, the
comnitiee makes life-and-death
decisions about this man's health

care. When the breathmg machine -

ity e

is turned off, no one challenges the
decision, and the senior will die
alone and forgotien. -

Although the preceding para-
graphs’ seemingly cold-blooded
physicians are admittedly the stuff of
nightmares and hyperbole, these
legal procedures are not. Rather,
they are recommended by the Cali-

fornia Law Revision Commission, ..

and proposed by Eline Alquist, D-
Santa Clara, in AB891, scheduled to
be heard in the Assembly Judiciary
Commiltee April 20. ABSS] address-
es health-care decision-making for
individuals who cannot make their
own decisions. Hidden in this gener-

ally weloome bill are provisions that -

improperly cede decision-making
authority to physicians and other
healthcare professionals, with only

the barest facade of due process.

This notion of a surrogate com-

mittee is drawn from California .
Health and Safety Code Section’

1418.8. Iavolving only nursing
homes, that statute authorizes a
physician to determine both that a
nursing home resident is incapable
of making medical decisions and
that the resident has no smmgate
decision-maker,

{Once the physician makes these
two findings, the resident’s medical
decisions are made by a so-called
interdisciplinary team that includes
the physician, a nurse, other staff
members “and, where practical, a
patient representaﬁve."

However, citing privacy and due
process rights, the Court of Appeal
limited the scope of Section 1418.8,

finding that the committee’s authori-
ty extends “only to relatively nonin-
trusive and rouline, ongoing med-
ical intervention ... [1]t does not
purport to grant blanket authority
for more severe medical interven-
tions.” Rains v. Befshe, 32
Cal Appdih 157, 186 (1995). -
- ABB9L, on.the other hand, would
significantly expand.this poncept,
reaching far beyond nursing home
residents and including authority
over far more than just routine,
ongoing medical interventions. It
would extend to where the court
wolld not ket Section 1418.8 go — to
withholding or terminating Jife-sus-
taining treatment.

alifornia Probate Code Sec-

tion 3200 et seq. establishes

a procedure {when an indi-
vidual has neither a conservator nor
a written advance directive) for
authorizing medical treatment for
these who are unable to give con-
sent themselves.

It provides for an orderly court
process, with oversight of the physi-
cian's recommendations, proper
notice to all who may be concerned
or affected, an opporfunity for oth-
ers to be heard, a forum to weigh
competing interests and review of
the physician's recommendations
by a judge regardless of the pres-
ence of other interested or object-
ing parties. Reasonable exceptions
are made for emergency siluations.

‘The proponents of AB891 appar-
ently believe that the Probate Code

procedures are too cumbersome and

unresponsive. Rather than amending
the code to address legitimate con-
cerns, AB291 overrides the code’s
notice, due Process and fairness pro-
tections, usurpmg privacy and self
determination issues by giving phys-
cians and ad hoc surrogate commit
tees substantial control over the per-
sonal, ethical and moral decisions of
the patient and the patient's family, -
‘The absence of due process in
AB891 says something disturbing
about how we as a society value per-
sonal autonomy and health-care
decision-making — particularly if
the person is poor, sick and friend-
less. AB891 would codify a certain
powerlessness, allowing for the
making of life-and-death decisions in
a potentially manipulable and unsu-

pervised way.
We should think twice before dis-
carding due process as too bother-
some, for we are in essence saying
that some lives are not worth even
the kind of attention we routinely
give to such mundane issues as
determining the ownership of rela-
tively small amounts of money. Each
life, and each health-care decision,
deserves consideration and respect.

David A. Lash is the executive
director at Bet Tredek Legal Ser-
vices in Los Angeles. Eric M.
Carlson is the director of Bet
Tzedek's Nursing Home Advoca-
cy Project. “In the Public Inter-
est” appears monthiy in the
Daily Journal.
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Exhibit to Memo 99-38

[1 Staff Note. Family consent (statutory surrogate) provisions from the Commission’s
recommendation on Health Care Decisions for Adults Without Decisionmaking Capacity, 29 Cal.
L. Revision Comm'’'n Reports 1, 111-17 (1999).

CHAPTER 3. HEALTH CARE SURROGATES

§4710. Authority of surrogate to make health care decisions

4710. A surrogate who is designated or selected under this chapter may make
health care decisions for apatient if al of the following conditions are satisfied:

(a) The patient has been determined by the primary physician to lack capacity.

(b) No agent has been designated under a power of attorney for health care and
no conservator of the person has been appointed with authority to make health care
decisions, or the agent or conservator is not reasonably available.

Comment. Section 4710 is drawn from Section 5(a) of the Uniform Health-Care Decisions Act
(1993). Section 4658 provides for capacity determinations by the primary physician under this
division. Both the patient and the surrogate must be adults. See Sections 4625 (“ patient” defined),
4643 (“surrogate” defined). “Adult” includes an emancipated minor. See Fam. Code 88 7002
(emancipation), 7050 (emancipated minor considered as adult for consent to medical, dental, or
psychiatric care).

See also Sections 4609 (“ capacity” defined), 4613 (“ conservator” defined), 4615 (“ health care”
defined), 4617 (“health care decision” defined), 4625 (“patient” defined), 4629 (“power of
attorney for health care” defined), 4631 (“primary physician” defined), 4635 (“reasonably
available” defined), 4643 (“surrogate” defined).

Background from Uniform Act. Section 5(a) authorizes a surrogate to make a health-care
decision for a patient who is an adult or emancipated minor if the patient lacks capacity to make
health-care decisions and if no agent or [conservator] has been appointed or the agent or
[conservator] is not reasonably available. Health-care decision making for unemancipated minors
is not covered by this section. The subject of consent for treatment of minors is a complex one
which in many states is covered by a variety of statutes and is therefore left to other state law.
[Adapted from Unif. Health-Care Decisions Act § 5(a) comment (1993).]

8§ 4711. Patient’ s designation of surrogate

4711. A patient may designate an individual as a surrogate to make health care
decisions by personally informing the supervising health care provider. An ord
designation of a surrogate is effective only during the course of treatment or illness
or during the stay in the health care institution when the designation is made.

Comment. The first sentence of Section 4711 is drawn from Section 5(b) of the Uniform
Health-Care Decisions Act (1993). Both the patient and the surrogate must be adults. See
Sections 4625 (“patient” defined), 4643 (“surrogate” defined). “Personally informing,” asused in
this section, includes both oral and written communications. The second sentence is intended to
guard against the possibility of giving effect to obsolete oral statements entered in the patient’s
record.

See adso Sections 4617 (“health care decision” defined), 4619 (“health care ingtitution”
defined), 4625 (“patient” defined), 4635 (“reasonably available” defined), 4641 (“supervising
health care provider” defined), 4643 (“surrogate” defined).

Background from Uniform Act. While a designation of an agent in a written power of
attorney for health care is preferred, situations may arise where an individua will not be in a
position to execute a power of attorney for health care. In that event, subsection (b) affirms the
principle of patient autonomy by allowing an individual to designate a surrogate by personally
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informing the supervising health-care provider. The supervising health-care provider would then,
in accordance with Section 7(b) [Prob. Code 8§ 4731], be obligated to promptly record the
designation in the individual’s health-care record. An oral designation of a surrogate made by a
patient directly to the supervising health-care provider revokes a previous designation of an agent.
See Section 3(a) [Prob. Code § 4695(a)]. [Adapted from Unif. Health-Care Decisions Act § 5(b)
comments (1993).]

§4712. Selection of statutory surrogate

4712. (a) Subject to Section 4710, if no surrogate has been designated under
Section 4711 or if the designated surrogate is not reasonably available, the primary
physician may select a surrogate to make health care decisions for the patient from
among the following adults with a relationship to the patient:

(1) The spouse, unless legally separated.

(2) An adult in along-term relationship of indefinite duration with the patient in
which the individual has demonstrated an actual commitment to the patient similar
to the commitment of a spouse and in which the individual and the patient
consider themselves to be responsible for each other’s well-being and reside or
have been residing together. Thisindividual may be known as a domestic partner.

(3) Children.

(4) Parents.

(5) Brothers and sisters.

(6) Grandchildren.

(7) Close friends.

(b) The primary physician shall select the surrogate, with the assistance of other
health care providers or institutional committees, in the order of priority set forth
in subdivision (a), subject to the following conditions:

(1) Where there are multiple possible surrogates at the same priority level, the
primary physician shall select the individual who appears after a good faith inquiry
to be best qualified.

(2) The primary physician may select as the surrogate an individua who is
ranked lower in priority if, in the primary physician’s judgment, the individual is
best qualified to serve as the patient’ s surrogate.

(c) In determining the individual best qualified to serve as the surrogate under
this section, the following factors shall be considered:

(1) Whether the proposed surrogate appears to be best able to make decisionsin
accordance with Section 4714.

(2) The degree of regular contact with the patient before and during the patient’s
ilIness.

(3) Demonstrated care and concern for the patient.

(4) Familiarity with the patient’s personal values.

(5) Availability to visit the patient.

(6) Availability to engage in face-to-face contact with health care providers for
the purpose of fully participating in the health care decisionmaking process.

(d) The primary physician may require a surrogate or proposed surrogate (1) to
provide information to assist in making the determinations under this section and
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(2) to provide information to family members and other persons concerning the
selection of the surrogate and communicate with them concerning heath care
decisions for the patient.

(e) The primary physician shall document in the patient’ s health care record the
reasons for selecting the surrogate.

Comment. Section 4712 is a new provision, drawn in part from West Virginia law and the
Uniform Health-Care Decisions Act (1993). See W.Va. Code 8§ 16-30B-7 (1997); Unif. Health-
Care Decisions Act 8§ 5(b)-(c) (1993). Subdivision (a)(2) is drawn from New Mexico law. See
N.M. Stat. Ann. § 24-7A-5(B)(2) (Westlaw 1998). “Adult” includes an emancipated minor. See
Fam. Code § 7002 (emancipation). A prospective surrogate and other persons may also seek
judicial relief as provided in Sections 4765-4766.

See also Sections 4617 (“hedth care decision” defined), 4625 (“patient” defined), 4635
(“reasonably available” defined), 4641 (“supervising health care provider” defined), 4643
(“surrogate” defined).

§ 4713. Selection of statutory surrogate

4713. (a) The surrogate designated or selected under this chapter shall promptly
communicate his or her assumption of authority to all adults described in
paragraphs (1) to (5), inclusive, of subdivision (a) of Section 4712 who can readily
be contacted.

(b) The supervising health care provider, in the case of a surrogate designation
under Section 4711, or the primary physician, in the case of a surrogate selection
under Section 4712, shall inform the surrogate of the duty under subdivision (a).

Comment. Subdivision (a) of Section 4713 is drawn from Section 5(d) of the Uniform Health-
Care Decisions Act (1993). The persons required to be notified are the spouse, domestic partner,
adult children, parents, and adult siblings. See Section 4712(a)(1)-(5). There is no statutory duty
to notify the class of grandchildren or close friends. See Section 4712(a)(6)-(7). However, all
surrogates have the duty to notify under subdivision (a), regardless of whether they would have a
right to notice.

Subdivision (b) recognizes that the supervising health care provider or primary physician is
more likely to know of the duty in subdivision (a) than the surrogate, and so is in a position to
notify the surrogate of the duty.

See also Sections 4629 (*primary physician” defined), 4639 (“ supervising health care provider”
defined), 4643 (“ surrogate” defined).

Background from Uniform Act. Section 5(d) [Prob. Code § 4713(a)] requires a surrogate who
assumes authority to act to immediately so notify [the persons described in subdivision (a)(1)-(5)]
who in given circumstances would be eligible to act as surrogate. Notice to the specified family
members will enable them to follow health-care developments with respect to their now
incapacitated relative. It will aso alert them to take appropriate action, including the appointment
of a[conservator] or the commencement of judicial proceedings under Section 14 [Prob. Code §
4750 et seq.], should the need arise. [Adapted from Unif. Health-Care Decisions Act § 5(d)
comment (1993).]

§ 4714. Standard governing surrogate' s health care decisions

4714. A surrogate shall make a health care decision in accordance with the
patient’s individual health care instructions, if any, and other wishes to the extent
known to the surrogate. Otherwise, the surrogate shall make the decision in
accordance with the surrogate’'s determination of the patient’s best interest. In
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determining the patient’s best interest, the surrogate shall consider the patient’s
personal values to the extent known to the surrogate.

Comment. Section 4714 is drawn from Section 5(f) of the Uniform Health-Care Decisions Act
(1993). This standard is consistent with the health care decisionmaking standard applicable to
agents. See Section 4684.

See adso Sections 4617 (“hedth care decision” defined), 4623 (“individual health care
instruction” defined), 4625 (“patient” defined), 4643 (“surrogate” defined).

Background from Uniform Act. Section 5(f) imposes on surrogates the same standard for
health-care decision making as is prescribed for agents in Section 2(€) [Prob. Code § 4684]. The
surrogate must follow the patient’s individual instructions and other expressed wishes to the
extent known to the surrogate. To the extent such instructions or other wishes are unknown, the
surrogate must act in the patient’s best interest. In determining the patient’s best interest, the
surrogate is to consider the patient’s personal values to the extent known to the surrogate.
[Adapted from Unif. Health-Care Decisions Act 8§ 5(f) comment (1993).]

§ 4715. Disqualification of surrogate

4715. A patient having capacity at any time may disqualify another person,
including a member of the patient’s family, from acting as the patient’ s surrogate
by a signed writing or by personaly informing the supervising health care
provider of the disqualification.

Comment. Section 4715 is drawn from Section 5(h) of the Uniform Health-Care Decisions Act
(1993). See Section 4731 (duty to record surrogate’' s disqualification). “Personally informing,” as
used in this section, includes both oral and written communications.

See also Sections 4625 (“patient” defined), 4641 (“supervising health care provider” defined),
4643 (“surrogate” defined).

Background from Uniform Act. Section 5(h) permits an individual to disqualify any family
member or other individual from acting as the individual’ s surrogate, including disqualification of
a surrogate who was orally designated. [Adapted from Unif. Health-Care Decisions Act § 5(h)
comment (1993).]

§ 4716. Reassessment of surrogate selection

4716. (a) If a surrogate selected pursuant to Section 4712 is not reasonably
available, the surrogate may be replaced.

(b) If an individual who ranks higher in priority under subdivision (a) of Section
4712 relative to a selected surrogate becomes reasonably available, the individual
with higher priority may be substituted for the selected surrogate unless the
primary physician determines that the lower ranked individual is best qualified to
serve as the surrogate.

Comment. Section 4716 is drawn from West Virginia law. See W. Va. Code § 16-30B-7
(1997). A surrogate is replaced in the circumstances described in this section by applying the
rules in Section 4712. The determination of whether a surrogate has become unavailable or
whether a higher priority potentia surrogate has become reasonably available is made by the
primary physician under Section 4712 and this section. Accordingly, a person who believesit is
appropriate to reassess the surrogate selection would need to communicate with the primary
physician.

See also Sections 4631 (“primary physician” defined), 4635 (“reasonably available’ defined),
4643 (“surrogate” defined).
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4673. A written advance health care directive s
legally sufficient if all of the following requirements are
satisfied:

(@) The advance directive contains the date of its
execution.

(b) The advance directive is signed either (1) by the
patient or (2) in the patient's name by another adult in
the patient’s presence and at the patient’s direction.

(c) The advance directive is either (1) acknowledged
before a notary public or (2) signed by at least two
witnesses who satisfy the requirements of Sections 4674
and 4675.

4674. If the written advance health care directive is
signed by witnesses, as provided in Section 4673, the
following requirements shall be satisfied:

(a) The witnesses shall be adults.

(b) Each witness signing the advance directive shall
witness either the signing of the advance directive by the
patient or the patients acknowledgment of the signature
or the advance directive.

(c) None of the following persons may act as a witness:

(1) The patients health care provider or an employee
of the patient’s health care provider.

(2) The operator or an employee of a community care
facility.

(3) The operator or an employee of a residential care
facility for the elderly.

(4) The agent, where the advance directive is a power
of attorney for health care.

(d) Each witness shall make the following declaration
in substance:

‘I declare under penalty of perjury under the laws of
California (1) that the individual who signed or
acknowledged this advance health care directive is
personally known to me, or that the individual’s identity
was proven to me by convincing evidence, (2) that the
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individual signed or acknowledged this advance directive
in my presence, (3) that the individual appears to be of
sound mind and under no duress, fraud, or undue
influence, (4) that | am not a person appointed as agent
by this advance directive, and (5) that | am not the
individual's health care provider, an employee of the
individual's health care provider, the operator of a

community care facility, an employee of an operator of a
community care facility, the operator of a residential care
facility for the elderly, nor an employee of an operator of
a residential care facility for the elderly.”

(e) At least one of the witnesses shall be an individual
who is neither related to the patient by blood, marriage,
or adoption, nor entitled to any portion of the patients
estate upon the patient's death under a will existing when
the advance directive is executed or by operation of law
then existing.

() The witness satisfying the requirement  of
subdivision (e) shall also sign the following declaration in
substance:

‘I further declare under penalty of perjury under the
laws of California that | am not related to the individual
executing this advance health care directive by blood,
marriage, or adoption, and, to the best of my knowledge,
| am not entitled to any part of the individual's estate
upon his or her death under a will now existing or by
operation of law.”

(g) The provisions of this section applicable to
witnesses do not apply to a notary public before whom an
advance health care directive is acknowledged.

4675. (a) If an individual is a patient in a skilled
nursing facility when a written advance health care
directive is executed, the advance directive is not
effective unless a patient advocate or ombudsman, as may
be designated by the Department of Aging for this
purpose pursuant to any other applicable provision of
law, signs the advance directive as a witness, either as one
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of two witnesses or in addition to notarization. The

patient advocate or ombudsman shall declare that he or
she is serving as a witness as required by this subdivision.
It is the intent of this subdivision to recognize that some
patients in skilled nursing facilities are insulated from a

voluntary decisionmaking role, by virtue of the custodial

nature of their care, so as to require special assurance that
they are capable of willfully and voluntarily executing an

advance directive.

(b) A witness who is a patient advocate or ombudsman
may rely on the representations of the administrators or
staff of the skilled nursing facility, or of family members,
as convincing evidence of the identity of the patient if the
patient advocate or ombudsman believes that the
representations  provide a reasonable basis  for
determining the identity of the patient.

4674,

4676. (a) A written advance health care directive or
similar  instrument executed in another state or
jurisdiction in compliance with the laws of that state or
jurisdiction or of this state, is valid and enforceable in this
state to the same extent as a written advance directive
validly executed in this state.

(b) In the absence of knowledge to the contrary, a
physician or other health care provider may presume that
a written advance health care directive or similar
instrument, whether executed in another state or
jurisdiction or in this state, is valid.

4645.

4677. A health care provider, health care service plan,
health care institution, disability insurer, self-insured
employee welfare plan, or nonprofit hospital plan or a
similar insurance plan may not require or prohibit the
execution or revocation of an advance health care
directive as a condition for providing health care,
admission to a facility, or furnishing insurance.

4676.

4678. Unless otherwise specified in an advance health
care directive, a person then authorized to make health
care decisions for a patient has the same rights as the
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patient to request, receive, examine, copy, and consent to
the disclosure of medical or any other health care
information.

Article 2. Powers of Attorney for Health Care

4680. A power of attorney for health care |s legally

ble
78ufficient if it
satisfies the requirements of Section 4673.

4681. (a) Except as provided in subdivision (b), the
principal may limit the application of any provision of this
division by an express statement in the power of attorney
for health care or by providing an inconsistent rule in the
power of attorney.

(b) A power of attorney for health care may not limit
either the application of a statute specifically providing
that it is not subject to limitation in the power of attorney
or a statute concerning any of the following:

(1) Statements required to be included in a power of
attorney.

(2) Operative dates of statutory enactments or
amendments.

(3) Formalities for execution of a power of attorney for
health care.

(4) Qualifications of witnesses.

(5) Qualifications of agents.

(6) Protection of third persons from liability.

4682. Unless otherwise provided in a power of
attorney for health care, the authority of an agent
becomes effective only on a determination that the
principal lacks capacity, and ceases to be effective on a
determination that the principal has recovered capacity.

4683. Subject to any limitations in the power of
attorney for health care:

* ok ok Kk ok
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CHAPTER 2. ADVANCE HEALTH CARE DIRECTIVE FORMS

4700. The form provided in Section 4701 may, but
need not, be used to create an advance health care
directive. The other sections of this division govern the
effect of the form or any other writing used to create an
advance health care directive. An individual may
complete or modify all or any part of the form in Section
4701.

4701. The statutory advance health care directive
form is as follows:

ADVANCE HEALTH CARE DIRECTIVE
(California Probate Code Section 4701)
Explanation

You have the right to give instructions about your own
health care. You also have the right to name someone else
to make health care decisions for you. This form lets you
do either or both of these things. It also lets you express
your wishes regarding donation of organs and the
designation of your primary physician. If you use this
form, you may complete or modify all or any part of it. You
are free to use a different form.

Part 1 of this form is a power of attorney for health care.
Part 1 lets you name another individual as agent to make
health care decisions for you if you become incapable of
making your own decisions or if you want someone else
to make those decisions for you now even though you are
still capable. You may also name an alternate agent to act
for you if your first choice is not willing, able, or
reasonably available to make decisions for you. (Your
agent may not be an operator or employee of a
community care facility or a residential care facility
where you are receiving care, or your supervising health
care provider or employee of the health care institution
where you are receiving care, unless your agent is related
to you or is a coworker.)
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Unless the form you sign limits the authority of your
agent, your agent may make all health care decisions for
you. This form has a place for you to limit the authority
of your agent. You need not limit the authority of your
agent if you wish to rely on your agent for all health care
decisions that may have to be made. If you choose not to
limit the authority of your agent, your agent will have the
right to:

(a) Consent or refuse consent to any care, treatment,
service, or procedure to maintain, diagnose, or otherwise
affect a physical or mental condition.

(b) Select or discharge health care providers and
institutions.

(c) Approve or disapprove diagnostic tests, surgical
procedures, and programs of medication.

(d) Direct the provision, withholding, or withdrawal
of artificial nutrition and hydration and all other forms of
health care, including cardiopulmonary resuscitation.

(e) Make anatomical gifts, authorize an autopsy, and
direct disposition of remains.

Part 2 of this form lets you give specific instructions
about any aspect of your health care, whether or not you
appoint an agent. Choices are provided for you to express
your wishes regarding the provision, withholding, or
withdrawal of treatment to keep you alive, as well as the
provision of pain relief. Space is also provided for you to
add to the choices you have made or for you to write out
any additional wishes. If you are satisfied to allow your
agent to determine what is best for you in making
end-of-life decisions, you need not fill out Part 2 of this
form.

Part 3 of this form lets you express an intention to
donate your bodily organs and tissues following your
death.

Part 4 of this form lets you designate a physician to have
primary responsibility for your health care.

After completing this form, sign and date the form at

you

. copy
the end. The form must be signed by two qualified
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witnesses or acknowledged before a notary public. Give
a copy of the signed and completed form to your
physician, to any other health care providers you may
have, to any health care institution at which you are
receiving care, and to any health care agents you have
named. You should talk to the person you have named as
agent to make sure that he or she understands your wishes
and is willing to take the responsibility.

You have the right to revoke this advance health care
directive or replace this form at any time.

kkhkkhkkhkhkkkkkkhkkkkxx

PART 1
POWER OF ATTORNEY FOR HEALTH CARE

(1.1) DESIGNATION OF AGENT: | designate the following
individual as my agent to make health care decisions for me:

(name of individual you choose as agent)

(address) (city) (state) (ZIP Code)

(home phone) (work phone)

OPTIONAL: If | revoke my agent's authority or if my agent is
not willing, able, or reasonably available to make a health care
decision for me, | designate as my first alternate agent:

(name of individual you choose as first alternate agent)

(address) (city) (state) (ZIP Code)

(home phone) (work phone)
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OPTIONAL: If | revoke the authority of my agent and first
alternate agent or if neither is willing, able, or reasonably available
to make a health care decision for me, | designate as my second
alternate agent:

(name of individual you choose as second alternate agent)

(address) (city) (state) (ZIP Code)

(home phone) (work phone)

(1.2) AGENT'S AUTHORITY: My agent is authorized to make
all health care decisions for me, including decisions to provide,
withhold, or withdraw artificial nutrition and hydration and all
other forms of health care to keep me alive, except as | state here:

(Add additional sheets if needed.)

(1.3) WHEN AGENT'S AUTHORITY BECOMES
EFFECTIVE: My agent's authority becomes effective when my
primary physician determines that | am unable to make my own
health care decisions unless | mark the following box. If I mark this
box [J, my agent's authority to make health care decisions for me
takes effect immediately:
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(1.4) AGENT'S OBLIGATION: My agent shall make health
care decisions for me in accordance with this power of attorney for
health care, any instructions | give in Part 2 of this form, and my
other wishes to the extent known to my agent. To the extent my
wishes are unknown, my agent shall make health care decisions for
me in accordance with what my agent determines to be in my best
interest. In determining my best interest, my agent shall consider
my personal values to the extent known to my agent.

(1.5) AGENT'S POSTDEATH AUTHORITY: My agent is
authorized to make anatomical gifts, authorize an autopsy, and
direct disposition of my remains, except as | state here or in Part
3 of this form:

(Add additional sheets if needed.)

(1.6) NOMINATION OF CONSERVATOR: If a conservator of
my person needs to be appointed for me by a court, | nominate the
agent designated in this form. If that agent is not willing, able, or
reasonably available to act as conservator, | nominate the alternate
agents whom | have named, in the order designated.

PART 2
INSTRUCTIONS FOR HEALTH CARE

If you fill out this part of the form, you may strike any wording
you do not want.

(2.1) END-OF-LIFE DECISIONS: | direct that my health care
providers and others involved in my care provide, withhold, or
withdraw treatment in accordance with the choice | have marked
below:
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[J (a) Choice Not To Prolong Life

| do not want my life to be prolonged if (1) | have an incurable
and irreversible condition that will result in my death within a
relatively short time, (2) | become unconscious and, to a
reasonable degree of medical certainty, | wil not regain
consciousness, or (3) the likely risks and burdens of treatment
would outweigh the expected benefits, OR

[0 (b) Choice To Prolong Life
I want my life to be prolonged as long as possible within the limits
of generally accepted health care standards.

(2.2) RELIEF FROM PAIN: Except as | state in the following
space, | direct that treatment for alleviation of pain or discomfort
be provided at all times, even if it hastens my death:

(Add additional sheets if needed.)

(2.3) OTHER WISHES: (If you do not agree with any of the
optional choices above and wish to write your own, or if you wish
to add to the instructions you have given above, you may do so
here.) | direct that:

(Add additional sheets if needed.)

PART 3
DONATION OF ORGANS AT DEATH
(OPTIONAL)
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(3.1) Upon my death (mark applicable box):

0 (a) I give any needed organs, tissues, or parts, OR
0 (b) I give the following organs, tissues, or parts only.

(c) My dgift is for the following purposes (strike any of
the following you do not want):

(1) Transplant

(2) Therapy

(3) Research

(4) Education

PART 4
PRIMARY PHYSICIAN
(OPTIONAL)

(4.1) | designate the following physician as my primary
physician:

(name of physician)

(address) (city) (state) (ZIP Code)

(phone)

OPTIONAL: If the physician | have designated above is not
willing, able, or reasonably available to act as my primary
physician, | designate the following physician as my primary
physician:

(name of physician)

(address) (city) (state) (ZIP Code)
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PART 5

(5.1) EFFECT OF COPY: A copy of this form has the same
effect as the original.

(5.2) SIGNATURES—SIGNATURE Sign  and date the form
here:

(date) (sign your name)

(address) (print your name)

(city) (state)
{Optional)- SIGNATURES-OFWHTFNESSES:

(5.3) STATEMENT OF WITNESSES: | declare under penalty
of perjury under the laws of California (1) that the individual who
signed or acknowledged this advance health care directive is per-
sonally known to me, or that the individual's identity was proven
to me by convincing evidence, (2) that the individual signed or ac-
knowledged this advance directive in my presence, (3) that the in-
dividual appears to be of sound mind and under no duress, fraud,
or undue influence, (4) that | am not a person appointed as agent
by this advance directive, and (5) that | am not the individuals
health care provider, an employee of the individual's health care
provider, the operator of a community care facility, an employee
of an operator of a community care facility, the operator of a resi-
dential care facility for the elderly, nor an employee of an operator
of a residential care facility for the elderly.
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Second witness

(print name)

(print name)

(address)

(address)

(city) (state)

(city) (state)

(signature of witness)

(signature of witness)

(date)

(5.4) ADDITIONAL STATEMENT OF WITNESSES: At

(date)

one of the above witnesses must also sign the following declaration:

least

N N
N

| further declare under penalty of perjury under the laws of
California that 1 am not related to the individual executing this ad-
vance health care directive by blood, marriage, or adoption, and
to the best of my knowledge, | am not entitled to any part of the
individual's estate upon his or her death under a will now existing

NN NN
OO0~ w

N
~

WN N
O O

wW w
N

w w
W

or by operation of law.

(signature of witness)

(signature of witness)

PART 6

SPECIAL WITNESS REQUIREMENT

EX 19

96
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AB 891 — 54 —

(6.1) The following statement is required only if you are a
patient in a skilled nursing facility—a health care facility that
provides the following basic services:  skilled nursing care and
supportive care to patients whose primary need is for availability
of skilled nursing care on an extended basis. The patient advocate
or ombudsman must sign the following statement:

STATEMENT OF PATIENT ADVOCATE OR OMBUDSMAN

| declare under penalty of perjury under the laws of California
that | am a patient advocate or ombudsman as designated by the
State Department of Aging and that | am serving as a witness as
required by Section4674%6750f the Probate Code.
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(date) (sign your name)
(address) (print your name)
21
22 (city) (state)
23
24 CHAPTER 3. HeALTH CARE SURROGATES
25

26 4711. A patient may designate an adult as a surrogate
27 to make health care decisions by personally informing the
28 supervising health care provider. An oral designation of
29 a surrogate is effective only during the course of
30 treatment or illness or during the stay in the health care
31 Institution when the designation is made.

LDUTIES OF

CHAFPTER 4.

ealth care decision

37 possible, shall ptly commun to the patient the
38 decisio e and the identity of the p making the
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