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A number of amendments to AB 486 have been suggested by various state

agencies. The proposed amendments are discussed below. If the Commission

decides to recommend these amendments they will be made in the Senate

Governmental Operations Committee. A number of letters relating to the

proposed amendments are attached as an Exhibit:
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Unless otherwise indicated, all references in this memorandum are to the

Government Code.

JUDICIAL DEFERENCE TO ADVISORY INTERPRETATION

Proposed Amendment

At the April 1999 Commission meeting, DLSE urged the Commission to

exempt DLSE from the rule that an advisory interpretation is entitled to no

judicial deference — instead, its advisory interpretations would be entitled to

whatever deference a court finds appropriate (under the principles expressed in

Yamaha Corp. of America v. State Bd. of Equalization, 19 Cal. 4th 1, 78 Cal. Rptr. 2d 1

(1998)). DLSE justifies its request on three grounds:
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(1) It is charged with enforcement of regulations adopted by
another agency (wage orders of the Industrial Welfare
Commission) and cannot itself adopt regulations to clarify the
meaning of an ambiguous wage order.

(2) DLSE interpretations are often relevant in litigation to which
DLSE is not itself a party. A court should be allowed to grant
appropriate deference to a DLSE interpretation expressed in an
advisory interpretation.

(3) Most labor attorneys would not object to courts giving
appropriate deference to a DLSE advisory interpretation.

Public Comment

In response to DLSE’s suggestion, the Commission decided to solicit

comments from labor law attorneys on the proposed amendment. Of the twenty

attorney’s solicited, five responded to the request for comment. Of those, four

support DLSE’s position to varying degrees (Mr. Aubry, Mr. Borgen, Mr. Paller,

and Mr. Tindall) and one is neutral on the issue (Mr. Thierman).

Importance of DLSE Guidance

Supporters note the value and importance of DLSE guidance. Mr. Borgen

writes (at Exhibit p. 25):

[S]uch guidance is not only important to clarify ambiguities, but
invaluable because the DLSE’s interpretation is often the only
official view of particular wage-hour issues. By forbidding any
court deference to the DLSE’s advisory interpretations, the
proposed legislation would undermine the DLSE’s ability to offer
such necessary guidance.

Mr. Tindall writes (at Exhibit p. 27):

In my experience, the DLSE’s advisory opinions tend to be well
researched, well reasoned, and helpful — especially in areas of the
law where there are few published opinions, such as the
application of particular exemptions to the overtime wage laws. I
would not object to courts giving some deference to the DLSE’s
advisory interpretations in such instances because of the agency’s
extensive experience in interpreting and enforcing such laws. The
DLSE’s advisory opinions have been helpful to me in attempting to
wade through the sometimes murky waters of wage and hour law,
and I suspect that the California courts think so as well.

Mr. Paller writes (at Exhibit p. 31):
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[W]e regularly are asked for advice regarding the meaning and
application of California wage and hour law and regulations,
including Industrial Welfare Commission wage orders. In
rendering this advice, we rely heavily for guidance on advisory
interpretations by the Division of Labor Standards Enforcement.

Our reliance on DLSE interpretations is not unusual.
Management counsel also regularly seek advisory letters to
determine whether wage and hour practices conform with current
law and regulations. California wage and hour law is complex, and
mistakes are costly.

Importance of Reliability

Mr. Thierman suggests that AB 486 should be amended so that the safe

harbor provision would protect a person who has complied with an advisory

interpretation from an action brought by a private person, as well as protecting

against actions brought by DLSE. See Exhibit p. 15. The Commission decided

early on that providing a safe harbor against private causes of action would give

an advisory interpretation too great a legal effect. However, allowing courts to

defer to a DLSE advisory interpretation would extend some measure of

protection to those who have relied on DLSE’s interpretation of the law. If a

private cause of action were brought against such a person, the person could

argue that the court should defer to DLSE’s view.

The likelihood that courts would defer to a DLSE advisory interpretation

might also deter litigation between private parties. As Mr. Paller notes (at Exhibit

pp. 31-32):

Under present law, employers, by conforming their policies to
DLSE advisory opinions, can have at least some assurance that their
payroll practices will survive court challenge.

In this, DLSE advisory opinions serve a function similar to U.S.
Department of Labor advisory opinions and Internal Revenue
Service letter rulings, to which the courts routinely defer (but are
not bound). DLSE advisory opinions, like DOL opinions and IRS
letter rulings, deter litigation by enabling individuals and
institutions to receive advance approval of contemplated changes
in payroll practices.

Recommendation

The comments in favor of allowing judicial deference to a DLSE advisory

interpretation are persuasive. Unless new and compelling opposition to DLSE’s
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suggestion arises, the staff recommends making the requested change. This

could be done by amending Section 1198.4 of the Labor Code, as follows:

1198.4 (a) Upon request, the Chief of the Division of Labor
Standards Enforcement shall make available to the public any
enforcement policy statements or interpretations of orders of the
Industrial Welfare Commission. Copies of such policy statements
shall be furnished to the Industrial Welfare Commission.

(b) Notwithstanding subdivision (a) of Section 11360.030 of the
Government Code, a court is not precluded from giving judicial
deference to an advisory interpretation adopted by the Division of
Labor Standards Enforcement pursuant to Article 10 (commencing
with Section 11360.010) of Chapter 3.5 of Part 1 of Division 3 of Title
2 of the Government Code.

Comment. Section 1198.4 is amended to provide that an
advisory interpretation of the Division of Labor Standards
Enforcement is not precluded from receiving judicial deference by
Government Code Section 11360.030(a). Instead, a court may give
the advisory interpretation whatever deference is deemed
appropriate to the circumstances. See generally Yamaha Corp. v.
State Board of Equalization, 19 Cal. 4th 1, 78 Cal. Rptr. 2d 1 (1998)
(discussing standard of review for agency interpretation of law).

RULINGS OF COUNSEL OF FRANCHISE TAX BOARD

AND STATE BOARD OF EQUALIZATION

Under existing law, rulings of counsel of the Franchise Tax Board and the

State Board of Equalization are not regulations and need not be adopted under

the rulemaking procedure. See Section 11342(g). Both the Franchise Tax Board

and the State Board of Equalization have expressed concern that the advisory

interpretation procedure might be interpreted as overriding their existing

exceptions. In response, the staff pointed out to the Franchise Tax Board that use

of advisory interpretations is expressly optional and nonexclusive. See Section

11360.010(e):

Nothing in this article requires an agency to adopt an advisory
interpretation. An advisory interpretation is not the exclusive
means by which an agency may express the agency's interpretation
of a statute, regulation, agency order, court decision, or other
provision of law that the agency enforces or administers, or that
governs the agency's procedures.

– 4 –



The staff offered to add Comment language further clarifying that the advisory

interpretation process is optional and would not affect existing exceptions to the

rulemaking procedure. Even with the offered language, the Franchise Tax Board

believes that taxpayers, who often do their own legal research, will

misunderstand the relationship between the advisory interpretation procedure

and the existing exception.

Both the Franchise Tax Board and State Board of Equalization are happy with

their existing exception and would probably never use the advisory

interpretation procedure to provide interpretive advice on tax law questions.

Thus, the simplest way to avoid their concerns is to exempt their legal rulings of

counsel from the advisory interpretation exception. The staff recommends

adding subdivision (f) to proposed Section 11360.010, as follows:

11360.010.…
(f) This article does not apply to legal rulings of counsel issued

by the Franchise Tax Board or the State Board of Equalization.

Comment.…
…See also Gov’t Code § 11342(g) (legal rulings of counsel of

Franchise Tax Board and State Board of Equalization are not
“regulations”).

JUDICIAL REVIEW OF OAL DECISION

Proposed Amendment

OAL requests that a provision be added precluding judicial review of an OAL

decision under Section 11360.090 (providing for OAL review of the validity of an

advisory interpretation). OAL feels that being required to defend its decisions in

court could significantly strain its resources.

OAL has a point. Its review of an advisory interpretation has very little effect.

Disapproval simply means that the agency cannot express its interpretation in

the form of an advisory interpretation. It does not preclude the agency from

asserting the same interpretation by other lawful means (e.g., in an adjudication).

Nor does not it preclude judicial review of the agency’s interpretation. The

requested change could be made by adding subdivision (g) to proposed Section

11360.090(g):

11360.090.…
(g) A decision by the office under this section is not subject to

judicial review.
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Comment.…
A decision under this section is subject to judicial review. See

Section 11360.100 & Comment. Subdivision (g) provides that an
OAL decision under this section is not subject to judicial review.
However, this does not preclude judicial review of the validity of
an advisory interpretation by other means. See, e.g., Code Civ.
Proc. §§ 1085 (ordinary mandamus), 1094.5 (administrative
mandamus), 3422 (injunction); Gov’t Code § 11350 (review of
validity of regulation).

Constitutionality

In drafting the amendment, the Legislative Counsel’s office expressed

concern that precluding judicial review of an OAL decision might

unconstitutionally invade the jurisdiction of the courts as the ultimate authority

in interpreting statutory law. After researching the matter, the staff concluded

that this would probably not be a problem. OAL review is not intended as the

ultimate decision on an interpretation of law. It is intended only as a form of

executive oversight and does not preclude judicial interpretation of the provision

of law that is the subject of the advisory interpretation. The issue can be

addressed in part by adding language to the Comment to proposed Section

11360.090:

Comment.…
Review under this section is intended only to ensure that an

advisory interpretation is authorized, properly adopted, and
consistent with the law it interprets. Such review is not intended to
limit the jurisdiction of the courts as the ultimate authority on the
proper interpretation of a statute. See Bodinson Mfg. Co. v. Cal.
Employment Comm’n, 17 Cal. 2d 321, 326, 109 P.2d 935 (1941)
(“The ultimate interpretation of a statute is an exercise of the
judicial power.”); Cal. Const. art. VI, § 1 (judicial power vested in
the courts).

Recommendation

The staff recommends making the requested amendment. It seems unlikely

that the provision would ever be held unconstitutional. If it were, the general

severability provision in the Government Code would operate and, in all

probability, the other provisions in the section would not be affected. This would

simply leave open the possibility of judicial review of an OAL disapproval of an

advisory interpretation.
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DECLARATORY REVIEW

Section 11360.100 provides for declaratory review of the validity of an

advisory interpretation. The Judicial Council has indicated that it will oppose the

bill unless that section is deleted. The Judicial Council feels that a provision

expressly authorizing declaratory review of an advisory interpretation would

invite litigation where there is not a real case or controversy.

Fortunately, the Judicial Counsel has no objection to an advisory

interpretation being judicially reviewable by other existing means. Because other

forms of judicial review would be available (e.g., traditional mandamus or

review of a “regulation” under Section 11350), deletion of Section 11360.010

would not preclude judicial review of an advisory interpretation. The staff

recommends making the requested change and adding language to the

Comment to Section 11360.090(g) to point out the availability of other forms of

judicial review (see Comment language above).

REVIEW BY GOVERNOR

OAL believes that there should be a provision for review by the Governor of

an OAL disapproval of an advisory interpretation. Analogous provisions exist in

the current rulemaking scheme. See, e.g., Section 11349.5 (review by Governor of

regulatory review decision). However, the Commission previously considered

this issue and decided that the burden on the Governor from such review would

be unwarranted given the minimal effect of an advisory interpretation. In light of

that prior decision and the uncertainty as to what reaction of the Governor’s

office would be to such a last minute change, the staff recommends against

making the requested change.

IMPLEMENTING REGULATIONS

The Department of Real Estate (DRE) would like clear authority to adopt

regulations governing its implementation of the advisory interpretation

procedures. Specifically, it anticipates adopting regulations governing the

conditions under which it will grant a petition requesting an advisory

interpretation. It proposes adding Business and Professions Code Section 10190,

as follows:

10190. The commissioner in his or her discretion may honor
requests from interested persons for advisory interpretations as
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provided for by Government Code Sections 11340.6 and 11360.010.
The commissioner may establish by regulation a procedure for
accepting requests for advisory interpretations. The regulation may
address, but is not limited to, each of the following subjects: a
provision for the collection of a fee payable in advance sufficient to
defray reasonable costs associated with the issuance of the
interpretation; a minimum number of interested persons required
to join in requesting the interpretation, and/or a requirement that
the interpretation would benefit a minimum number of licensees or
subdividers; and the maximum number of requests that will be
considered for approval by the commissioner each year.

The basic suggestion of adding a provision that clearly authorizes an agency

to adopt regulations governing its implementation of the advisory interpretation

procedure is a good one. However, it seems unnecessary to specify the

particulars of regulations that can be adopted, as is done in the language set out

above. What’s more, the staff is not sure that charging a fee to provide generally

applicable advice would be good policy.

Rather than adding the language suggested by DRE, the staff recommends

adding a general provision authorizing any agency to adopt regulations to

implement the advisory interpretation procedure. DRE has indicated that this

would be acceptable. OAL provisionally accepts this idea, so long as it is clear

that OAL has primary rulemaking authority for implementation of the APA. The

staff recommends the following amendment to proposed Section 11360.010:

11360.010.…

(f) An agency may adopt a regulation for the purpose of
implementing this article. A regulation adopted pursuant to this
subdivision shall not be inconsistent with a regulation adopted
pursuant to Section 11342.4.

Comment. …
Subdivision (f) provides that an agency may adopt a regulation

to implement this article, so long as that regulation is not
inconsistent with a regulation adopted by the Office of
Administrative Law (OAL) pursuant to Section 11342.4. For
example, an agency could adopt a regulation governing the
circumstances in which the agency will honor a request for an
advisory interpretation, so long as the regulation is not inconsistent
with an applicable OAL regulation.
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NONCONTROVERSIAL REGULATIONS

Proposed Section 11347 provides that a noncontroversial regulation (one that

is adopted under the regular rulemaking procedure and does not elicit any

adverse public comment) is not subject to Section 11346.9. Section 11346.9

generally requires that an agency update determinations made earlier in the

rulemaking process.

OAL suggests that a noncontroversial regulation should not be exempt from

all of the requirements of Section 11346.9. In general, OAL’s concern is that an

agency may acquire new information (by means other than an adverse comment)

that will lead it to reassess its earlier determinations and analyses. In such a case,

an update would be useful. This is a good point. In light of this, the staff

recommends that proposed Section 11347 be deleted and Section 11346.9

amended as follows:

11346.9. Except as provided in Section 11347, every Every
agency subject to this chapter shall do the following:

…
(d) If an agency determines that a requirement of this section

can be satisfied by reference to an agency statement made pursuant
to Sections 11346.2 to 11346.54, inclusive, the agency may satisfy
that requirement by incorporating the relevant statement by
reference.

Comment: Section 11346.9 is amended to make an exception for
regulations that do not elicit any adverse comment. See Section
11347 (noncontroversial regulatory action). Section 11346.9(d)
authorizes incorporation of prior statements by reference. This
reflects the fact that no purpose is served by requiring an agency to
reiterate a statement that was made earlier in the rulemaking
process. For example, where an agency determines pursuant to
Section 11346.5(a)(6) that a proposed rule would not impose a cost
on a local agency or school district and, at the time of preparing the
final statement of reasons, determines that its prior determination is
correct and complete, the agency may incorporate the statement
made pursuant to Section 11346.5(a)(6) in complying with Section
11346.9(a)(2).

This approach allows an agency to skip redundant reporting requirements by

incorporating an earlier statement by reference, without regard to whether the

proposed regulation is noncontroversial. This properly focuses on the goal of the

reform — elimination of redundant requirements.
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DEPARTMENT OF FINANCE REVIEW

Review of Cost Estimates

OAL notes that the Department of Finance (DOF) has express authority to

adopt instructions governing an agency’s estimate of costs and savings to state

and local agencies prepared pursuant to Section 11346.5 and to review those

estimates. See Section 11357. DOF has adopted such instructions and published

them in the State Administrative Manual (S.A.M.).

The consent regulation procedure requires that an agency determine the costs

that a proposed consent regulation would impose on state and local agencies but

does not require that the determination be performed under Section 11346.5. This

suggests that the DOF would not have authority to establish instructions for

these determinations or to review them.

In drafting the consent regulation procedure, the Commission decided to

relax the required economic impact analyses, with the idea that anyone who felt

that an agency’s analysis was inadequate could object during public comment,

thereby barring use of the consent regulation procedure. However, when that

decision was made, the Commission staff was unaware that the DOF instructions

in S.A.M. authorize DOF to block adoption of a regulation where it does not

concur in the agency’s findings. See S.A.M. § 6660. Considering the substantive

role that DOF plays in reviewing the fiscal effect of regulations, it seems

appropriate to preserve DOF’s authority with respect to consent regulations. The

staff recommends making this change by incorporating the existing analysis

requirements (which are already subject to DOF oversight) into the consent

regulation procedure:

11365.040.…
(b) Notice of a proposed regulatory action shall include each of

the following:
…
(6) A determination of the financial impact of the regulatory

action on California businesses, individuals, and housing costs, a
determination of any costs that the regulatory action will impose on
state agencies, or on local agencies or school districts entitled to
reimbursement under Part 7 (commencing with Section 17500) of
Division 4,  and a  statement of the basis for these  determinations.

(7) The determination and estimate required by paragraphs (5)
and (6) of subdivision (a) of Section 11346.5.

(8) A statement of the basis for the determinations and estimates
made pursuant to paragraphs (6) and (7).
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A conforming change should be made to Section 11349.1, to allow OAL to return

a proposed consent regulation if the adopting agency has not prepared the

determination required by Section 11346.5:

11349.1.…
(d) The office shall return any regulation adopted pursuant to

Article 5 (commencing with Section 11346) to the adopting agency
if any of the following occur:

(1) The adopting agency has not prepared the estimate required
by paragraph (6) of subdivision (a) of Section 11346.5 and has not
included the data used and calculations made and the summary
report of the estimate in the file of the rulemaking.

(2) The In adopting a regulation under Article 5 (commencing
with Section 11346), the agency has not complied with Section
11346.3.

Funding for Required Reimbursement

On a related point, OAL points out that existing law authorizes it to return a

proposed regulation (without approval) if the regulation will result in a

reimbursable local agency mandate and the adopting agency has not provided

evidence of funding to provide the required reimbursement. See Section

11349.1(d)(3). There is no reason why a consent regulation should be treated

differently. Proposed Section 11349.1(d) should be amended to make clear that

the same rule applies to consent regulations:

11349.1.…
(d) The office shall return any regulation adopted pursuant to

Article 5 (commencing with Section 11346) to the adopting agency
if any of the following occur:

…
(3) The adopting agency has prepared the estimate required by

paragraph (6) of subdivision (a) of Section 11346.5, the estimate
indicates that the regulation will result in a cost to local agencies or
school districts that is required to be reimbursed under Part 7
(commencing with Section 17500) of Division 4, and the adopting
agency fails to do any of the following:

(A) Cite an item in the Budget Act for the fiscal year in which
the regulation will go into effect as the source from which the
Controller may pay the claims of local agencies or school districts.

(B) Cite an accompanying bill appropriating funds as the source
from which the Controller may pay the claims of local agencies or
school districts.
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(C) Attach a letter or other documentation from the Department
of Finance which states that the Department of Finance has
approved a request by the agency that funds be included in the
Budget Bill for the next following fiscal year to reimburse local
agencies or school districts for the costs mandated by the
regulation.

(D) Attach a letter or other documentation from the Department
of Finance which that states that the Department of Finance has
authorized the augmentation of the amount available for
expenditure under the agency's appropriation in the Budget Act
which that is for reimbursement pursuant to Part 7 (commencing
with Section 17500) of Division 4 to local agencies or school districts
from the unencumbered balances of other appropriations in the
Budget Act and that this augmentation is sufficient to reimburse
local agencies or school districts for their costs mandated by the
regulation.

TECHNICAL CHANGES

This section of the memorandum discusses proposed technical changes. The

staff does not intend to discuss these changes unless issues are raised at the

meeting.

Petition for Adoption of Advisory Interpretation

OAL suggests that the existing procedures for petitioning an agency to adopt,

amend, or repeal a regulation are confusing and that it would be better not to

incorporate those procedures in the advisory interpretation bill. The Department

of Consumer Affairs also found these provisions confusing. Accordingly,

Sections 11340.6 and 11340.7 should be deleted from the bill and a new section

added to provide a more straightforward method to achieve the same purpose:

11360.085. (a) Any interested person may request, in writing,
that an agency adopt, amend, or repeal an advisory interpretation.
The request shall clearly and concisely explain the need for the
requested action and the agency’s authority to take the requested
action.

(b) Within 30 days of receipt of a request, the agency shall
respond in writing to the person making the request, indicating
whether the agency will take the requested action and explaining
the agency’s decision.

(c) A decision to deny a request made under this section shall be
submitted to the office for publication in the California Regulatory
Notice Register at the earliest practicable date.
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Clarification of Relation Between Advisory Interpretation Provisions and

Section 11340.5

OAL would like to move language that is currently in the Comment to

Section 11360.010 (“Nothing in subdivision (e) affects the prohibition against the

issuance or use of regulations that have not be properly adopted.”) into Section

11360.010 itself. They believe that this would clarify the fact that the advisory

interpretation statute is not intended to limit the statutory prohibition on use of

underground regulations.

The staff is reluctant to paraphrase one statute in another and instead

recommends amending the Comment to Section 11360.010 to strengthen it

slightly:

Comment.…
Nothing in subdivision (e) this article affects the prohibition

against the issuance or use of regulations that have not been
properly adopted. See Section 11340.5 (prohibiting use of
“underground regulations”). See, e.g., United Systems of Arkansas
v. Stamison, 63 Cal. App. 4th 1001, 74 Cal. Rptr. 2d 407 (1998).

Deadline Triggers

OAL believes that the 45 day public comment period for adoption of an

advisory interpretation or consent regulation should begin on publication of the

notice of adoption, rather than on mailing of the notice. This is an issue because

publication of a notice typically does not occur until several days after the notice

is submitted to OAL. The staff sees no problem with OAL’s suggestion and

recommends the following changes:

11360.050. An agency may adopt, amend, or repeal an advisory
interpretation, by completing all of the following procedures:

…
(c) Accept written public comment for at least 45 calendar days

after providing the notice required in subdivision (b) publication of
the notice pursuant to subdivision (a) of Section 11360.080.

11365.020.…
(d) Accept written public comments for at least 45 days after

giving publication of the public notice.

On a related point, OAL would like it to be clear that the one year period for

adoption of a regulation begins on publication of the public notice, and not on
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mailing of that notice. This should be implemented by amending Section

11349.3:

11349.3.…
(c) If an agency determines, on its own initiative, that a

regulation submitted pursuant to subdivision (a) should be
returned by the office prior to completion of the office's review, it
may request the return of the regulation. All requests for the return
of a regulation shall be memorialized in writing by the submitting
agency no later than one week following the request. Any
regulation returned pursuant to this subdivision shall be
resubmitted to the office for review within one year of distribution
publication of a notice pursuant to Section 11346.4 or Section
11365.040, or shall comply with Article 5 (commencing with Section
11346) or Article 11 (commencing with Section 11365.010) prior to
resubmission.

Dissemination of OAL Decision Regarding Advisory Interpretation

The proposed law would require that OAL mail and publish a notice of an

approval or disapproval of an advisory interpretation. OAL feels it would be

more efficient to disseminate its decision, rather than a notice.  The staff sees no

problem with OAL’s suggestion and would make the following change:

11360.090.…
(c) On reaching a decision pursuant to subdivision (b), the office

shall do all of the following:
(1) Mail notice explaining its decision to the person who made

the request and to the agency that adopted the advisory
interpretation.

(2) If the office approves or disapproves the advisory
interpretation, it shall publish a notice explaining its decision in the
California Regulatory Notice Register.

Applicability of Rulemaking Chapter to Advisory Interpretation Article

The proposed law currently exempts advisory interpretations from all other

provisions of the rulemaking chapter, unless they expressly apply to an advisory

interpretation. OAL points out that this is too broad an exclusion as it precludes

application of definitions and other appropriate general provisions. The staff

recommends changing the proposed law as follows:

11360.010.…
(b) Except as expressly provided in this chapter, an An advisory

interpretation adopted pursuant to this article is not subject to the
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requirements of the other provisions of this chapter Article 5
(commencing with Section 11346).

The revised language exempts an advisory interpretation from the regular notice

and comment procedures of Article 5 and from OAL review under Article 6

(which only applies to regulations adopted under Article 5).

Use of “Contradictory” in Advisory Interpretation Provisions

The proposed law uses variations on the term “contradictory” where

variations on the term “inconsistency” would also work. OAL suggests using

“inconsistency” because it is the term that is generally used in the APA and in

the case law. The staff sees no problem with the suggested terminology and

recommends making the following changes:

11360.030.…
(b) In an enforcement action or adjudicatory proceeding, an

agency may not assert or rely on an interpretation of law
contradicting that is inconsistent with an advisory interpretation
adopted by the agency, where events material to the enforcement
action or adjudicatory proceeding occurred while the advisory
interpretation was in effect.

Comment.…
Subdivision (c) provides that the adopting agency is not bound,

under subdivision (b), by an advisory interpretation that is
inconsistent with an interpretation in a published opinion of the
California Supreme Court or a California court of appeal. This does
not affect any other possible limits on an agency’s ability to
contradict act on an interpretation that is inconsistent with an
advisory interpretation (e.g., in some circumstances, an agency
might be equitably estopped from contradicting an asserting an
interpretation that is inconsistent with its advisory interpretation).

11360.040.…
(b) An advisory interpretation remains in effect until one of the

following occurs:
(1) The advisory interpretation is repealed.
(2) The advisory interpretation is disapproved or superseded by

a statute or regulation or is contradicted by inconsistent with a
published opinion of the California Supreme Court or the
California Court of Appeal.
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Cross-Reference to Safe Harbor Provision

Proposed Section 11360.010 currently states that an advisory interpretation is

nonbinding. OAL suggests that the Comment to that Section should be amended

to point out the binding effect of the safe harbor provision (11360.030(b)). The

staff sees no problem with this and would revise the Comment as follows:

Comment. Section 11360.010 states the purpose of this article
and governs its application. Subdivision (a) provides that this
article is intended as an optional procedure by which an agency can
offer generally applicable interpretive advice, without adopting a
regulation under Article 5 (commencing with Section 11346). For
example, an agency may wish to adopt an advisory interpretation
to clarify the meaning of an ambiguous law or to provide examples
illustrating the operation of a highly technical law. While an
advisory interpretation is not binding on the public, it is binding on
the adopting agency in some circumstances. See Section 11360.030.

OAL Review of Adverse Comments

OAL requests that it be made clearer that they would have authority to

review whether a comment received in response to a proposed consent

regulation is an “adverse comment.” It was always the intention that OAL

review include review of whether an adverse comment was received. This

should be clarified by amending Section 11349.3:

11349.3.…
(b) If the office disapproves a regulation, it shall return it to the

adopting agency within the 30-day period specified in subdivision
(a) accompanied by a notice specifying the reasons for disapproval.
Within seven calendar days of the issuance of the notice, the office
shall provide the adopting agency with a written decision detailing
the reasons for disapproval. No regulation shall be disapproved
except for failure to comply with the standards set forth in Section
11349.1 or for failure to comply with this chapter. The office shall
disapprove a regulation adopted under Article 11 (commencing
with Section 11365.010) if the rulemaking file contains an adverse
comment.

A cross reference to this new provision should be added to the Comment to

Section 11365.030:

Comment.…
An agency’s determination that no adverse comment was

received in response to a proposed consent regulation is subject to
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review by the Office of Administrative Law. See Section 11349.3(b)
(Office of Administrative Law shall disapprove consent regulation
if rulemaking file contains adverse comment).

Definition of Adverse Comment

OAL suggests that the definition of “adverse comment” (in Section 11365.030)

be amended to specifically include a comment suggesting that an alternative to

the proposed regulation would be more effective or as effective and less

burdensome.

The current definition of “adverse comment” includes a comment “that

specifically objects to the substance of the proposed regulatory action.” The staff

believes that this language is sufficiently broad to encompass a comment

proposing an alternative that would be more effective or less burdensome than

the proposed regulation. The staff recommends clarifying this in the Comment

to Section 11365.030:

Comment. Section 11365.030 is similar to Section 11347(c)
(noncontroversial regulatory action) provides that the consent
regulation procedure cannot be used if an agency receives an
adverse comment in response to a proposed consent regulation. An
adverse comment includes a comment objecting to the substance of
the proposed regulatory action. For example, a comment pointing
out an alternative to the proposed regulation that would be more
effective in achieving the purpose of the proposed regulation, or as
effective and less burdensome than the proposed regulation, would
be an adverse comment.

OAL Review of Notice

Section 11365.060 authorizes OAL to decline to publish a notice of a proposed

consent regulation if the notice does not satisfy the requirements of the consent

regulation procedure. OAL worries that the current language could be read to

imply that OAL must review the substantive merits of the contents of the notice

(e.g., the statement of necessity). This can be addressed by amending Section

11365.060 to use the same language that authorizes OAL to decline to publish a

notice under the existing rulemaking procedure:

11365.060.…
(b) The office may refuse to publish a notice of a proposed

regulatory action submitted to it pursuant to this article if the
agency that submitted the notice has not satisfied the requirements
of failed to comply with this article.
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OAL is satisfied with this solution. The staff recommends making the change.

Use of Underscore and Strikeout

Problem: OAL suggests that a provision be added requiring that the text of a

proposed consent regulation use strikeout and underscore to indicate changes

from existing regulations. The general rulemaking procedure contains such a

provision. See Section 11346.2(a)(3). The staff recommends amending Section

11365.020 as follows:

11365.020.…
(h) In preparing the preliminary and final text of a proposed

regulatory action, the agency shall use underline or italics to
indicate additions to, and strikeout to indicate deletions from, the
California Code of Regulations.

Respectfully submitted,

Brian Hebert
Staff Counsel
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