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Second Supplement to Memorandum 99-23

Confidentiality of Settlement Negotiations:
 Comments of Civil and Small Claims Advisory Committee

The Civil and Small Claims Advisory Committee of the Judicial Council has

provided new comments on the Commission’s proposal on the admissibility,

discoverability, and confidentiality of settlement negotiations. (Exhibit pp. 1-4.) (A

seven-page letter by Justice Aldrich was attached to the new comments, but is not

included here because it was previously distributed to the Commission (Memorandum

98-62, Exhibit pp. 1-7).)

Importantly, the Committee “share[s] the Law Revision Commission’s concerns with

preserving the confidentiality of settlement negotiations and placing a high value on the

use of alternative dispute resolution methods.” (Id. at 2.) A working group of the

Committee also concluded that “the Law Revision Commission has done a good job in

responding to prior criticisms and suggestions in modifying the language of the

proposed legislation ….” (Id. at 3.)

Nonetheless, the Committee continues to oppose the Commission’s proposal. The

Committee concurs in the working group’s assessment that the recommended

legislation is not necessary. (Id. at 2.) As the working group explains:

It appears to be the stated purpose of the legislation … to encourage
more frank and open settlement discussions. It is our shared experience
that this is not a significant problem in either settlement conferences or
mediations, and it is highly unlikely that the proposed legislation would
improve this. For one thing, it is doubtful that the litany of exceptions to
the confidentiality of settlement discussions will provide litigants with
more comfort in engaging in frank and open discussions with a view
toward settlement. It is submitted it would have just the opposite effect.

(Id. at 3.)

We will discuss these comments further at the Commission’s meeting.

Respectfully submitted,

Barbara S. Gaal
Staff Counsel










