CALTFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study N-300 April 7, 1999

Second Supplement to Memorandum 99-17

Legislative Program: Issues on AB 486 (Administrative Rulemaking)

We received another letter from the Office of Administrative Law (QAL)
offering more suggestions regarding AB 486. That letter is attached. Most of the
suggestions made are technical and should not require discussion at the meeting.
The staff will work with OAL to develop amendments where appropriate.

We have also received a letter from the California State Employees
Association that makes one suggestion with regard to AB 486 — the Commission
should consider amending AB 486 to supersede the “policy manual” exception
language in the Tidewater case. This issue will be discussed in conjunction with
the same suggestion from OAL. As the letter is primarily concerned with
- Memorandum 99-20 (Administrative Rulemaking: Draft Tentative
Recommendation), it is attached to the First Supplement to Memorandum 99-20.

Respectfully submitted,

Brian Hebert
Staff Counsel
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OFFICE OF ADMINISTRATIVE LAW
558 Capltel Mall, Suite 1230

Secramento, CA 55214
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FAX: (91B) 323-6828

e-mail: staff@oal.ca.gov Apl'ﬂ 6, 1999

Arthur K. Marshali, Chairperson
California Law Revision Commission
Att'n: Brian Hebert, Staff Counsel
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: SECOND PART OF OAL COMMENTS CONCERNING

Administrative Rulemaking: Advisory Interpretations & Consent
Regulations--Final Recommendation dated September 1998

Commission Meeting of Thursday, April 8, 1999, 10:00 2.m.- 5:00 p.m.,
State Capitol Room 317, Sacramento--Agenda Item 3 on final agenda dated
3-26-99;

1999 Legislative Program

AB 486 (Wayne; 4-5-99)--Advisory Interpretations &
Consent Regulations (approved April 6, 1999 by Assembly
Committee on Consumer Protection, Governmental Efficiency
and Economic Development)

Dear Chairperson Marshall:

The Office of Administrative Law (“OAL”) sent a letter to the Commission dated
April 2, 1999 on the advisory interpretation part of the above topic. As mentioned
to Brian Hebert of your staff, due to a word processing error, OAL was unable to
include several points in the letter of April 2. As noted on page 2 of that letter:

“There are five issues we wish to call to your attention at this time: (1)
policy manuals, (2) addition of an authority requirement, (3) relationship of
article 10 to Government Cede section 11340.5, (4) need to clarify the
judicial review provision (section 11360.100), and (5) amendments to
existing APA rulemaking petition provisions. Additional points (generally
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Arthur K. Marshall, Chair, Calif. Law Revision Commission, April 6, 1999, p. 2

concerning movre technical matters, such as whether the 45-day notice
period begins with the mailing of notice or with publication of the notice in
the Notice Register) will be made in a second letter.” (Emphasis added.)

We will begin where we left off, with the “rulemaking petition” issue. There are
ten additional issues we wish to call to your attention at this time. Page references
are to the April 5 version of the bill. However, this letter does not address the
topic of consent regulations or other substantive amendments first appearing in the
April 5 version of the AB 486.

Issue 5— amendments to existing APA rulemaking petition provisions
(Government Code section 11340.6 & 11340.7); AB 486, pp. 2-4

This comment adds to the earlier comment on Issue 5, in the letter of April 2 (p.
11), and also bears upon Issue 2--Addition of an Authority Requirement (p. 9 of
April 2 letter).

It is a basic precept of administrative law and a basic assumption of the California
Administrative Procedure Act (“APA”) that each agency is limited to adopting
regulations that are within the scope of the agency’s authority. Government Code
sections 11342.1 & 11342.2 (adopted regulations not effective unless “within the
scope the authority conferred” by statute, which may be either “express or
implied”). The authority requirement applies not only to duly adopted regulations
(those adopted pursuant to the APA for printing in the California Code of
Regulations}, but also to uncodified agency directives. Association for Retarded
Citizens v. Department of Developmental Services (1985) 38 Cal.3d 384, 391, 211
Cal.Rptr. 758, 761 (administrative action that is not authorized by, or is
inconsistent with, acts of the Legislature is void). No showing has been made thus
far that would justify deviating from this norm in the case of agency issuance of
advisory interpretations. From another perspective: what purpose is served by
empowering an agency to officially issue an interpretation concerning a topic rot
within the scope of authority conferred on the agency by statute?






