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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study L-1100 January 15, 1999

Memorandum 99-3

New Probate Code Suggestions: Informal Probate Administration

BACKGROUND

At its December 1998 meeting in San Francisco, the Commission took up, but

did not debate or take action on, Memorandum 98-84 and its First and Second

Supplements, concerning the suggestion that the Commission undertake a study

of informal probate administration. The Commission received additional

materials at the meeting, heard presentations by Matthew S. Rae, Jr. and Don E.

Green opposed to a Commission study of the subject, and heard rebuttals to their

presentations by Robert L. Sullivan, Jr. and Thomas J. Stikker.

Because relatively few Commissioners were present at the time, the

Commission decided to defer discussion and decision on this matter until a time

when more Commission members will be present. The staff was directed to

preserve and digest the presentations made, along with the additional materials

received, for consideration by the Commission at a subsequent meeting.

ADDITIONAL MATERIALS

The following additional materials addressed to the subject of informal

probate administration were received by the Commission at or following its

December 1998 meeting.

Exhibit pp.
1. Harlean M. Carroll, LA County Superior Court Probate Attorney ...... 1

2. Luther J. Avery .............................................. 2

3. Roha, Who’s Afraid of Probate Court (Kiplinger’s)................. 3-6

PRESENTATIONS MADE AT DECEMBER 1998 MEETING

Matthew S. Rae, Jr.

Matthew S. Rae, Jr., spoke in opposition to a Commission study of informal

probate administration. Mr. Rae noted his service as a dissenting member of State
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Bar committees that (1) drafted California’s independent administration statute

and (2) drafted the current informal probate proposal (and his involvement in

writing a minority report opposed to it). He also noted his earlier involvement

with the State Bar’s opposition to the Uniform Probate Code.

Mr. Rae stated that he was speaking as a private practicing attorney. In this

capacity he made the following points.

• The State Bar did an exhaustive study of the Uniform Probate Code and

concluded that supervised administration is preferable on the whole. There are

some aspects of independent administration that are desirable and these are now

part of California law.

• It is the opinion of the great majority of California practitioners that it

would be a mistake to remove the protection of the probate court from persons

who do not have the resources to develop sophisticated and protective estate

plans. Practitioners who represent smaller estates have seen numerous instances

of serious problems that were corrected or avoided by the probate court.

• Probate litigation has exploded in recent years, particularly in Southern

California. This is almost entirely driven by the living trust, which is not subject

to court supervision. We have not experienced this problem in probate, where

the presence of the court deters overreaching.

• Informal probate lacks the protection of a bond, which can serve as an

important remedy for probate problems otherwise.

• California courts, particularly large metropolitan courts, have developed an

effective, fully staffed, knowledgeable system of court supervision that is

available not only for probate but also for trust litigation and other estate related

matters. This is a valuable resource that could not be sustained if large numbers

of probates were voluntarily removed from the system. Probate disputes would

be tossed into the general court hopper, and the specialized court expertise

would be lost.

• When probate practitioners demanded that the State Bar discontinue work

on the concept of informal probate administration, the State Bar halted. The Law

Revision Commission ought not to start up the process again.

Mr. Rae concluded that although he is a member of the California

Commission on Uniform State laws, he does not want to see the Uniform Probate

Code adopted in California. However, if confronted with the choice between the

Uniform Probate Code and the current proposal for informal probate



– 3 –

administration, he would prefer the Uniform Probate Code, which is a vastly

superior product.

Don E. Green

Don E. Green also spoke in opposition to a Commission study of informal

probate administration. Mr. Green noted that for the past ten years he has been a

probate staff attorney for the Sacramento County Superior Court. Prior to that

time he was in practice with a major Sacramento law firm as an estate planning

specialist for large, sophisticated estates. Beginning at the end of December he

will be a probate commissioner for Contra Costa County.

Mr. Green, speaking as an individual, made the following points.

• The current California probate system is quite good, in part as a result of

the Law Revision Commission’s work to improve it during the ‘80s. In fact, a

Kiplinger’s magazine survey indicates that probate is generally quick, cheap, and

easy. See Exhibit pp. 3-6.

In California the typical cost of probate does not exceed 3% of the value of the

estate and the typical delay involved does not exceed six months. The cost of

probate is quite small when compared with the cost of preparing trust

documents to pass the estate free of probate. In the Legislature, the author of a

bill to abolish the probate attorney fee schedule in favor of reasonable fees

dropped the bill when he realized what a good value the estate was getting in a

probate proceeding the bill author was personally familiar with.

• Attorneys seek to encourage use of revocable trusts because they make

more money off their hourly rates than they do drafting a will and probating an

estate. The trust industry vilifies probate because it is profitable to do so — there

is no constituency speaking out for the benefits and advantages of the probate

system, correcting the misinformation being circulated about it.

• People hate probate because it is associated with death, and comes at a time

when they are emotionally distressed. The hatred is not rationally based, and

would apply to any type of death-related procedure. Moreover, the probate

system is being scapegoated, and it is an easy target for those who wish to push

inter vivos trusts, fostering anger among the elderly.

• Bereavement is a difficult time during which some beneficiaries may take

advantage of others. That is why the protective presence of the probate court is

necessary.
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• Persons who establish trusts, not subject to court supervision, tend to be in

control of their affairs. Those who do not, and who rely on the court supervision

of probate, tend to be in messier family situations where court supervision is

needed.

• The scheme offered for informal probate administration, calling for initial

registration with the court, will mislead people into thinking their interests are

being looked out for, and they will not monitor what’s going on carefully

enough.

• An opt-in informal probate system such as that proposed here is not

desirable because it will be selected in many cases by those wishing to avoid

creditors or taxes, there will tremendous pressure on beneficiaries not to force the

estate into probate, and in the long run an optional system will not provide

sufficient business to maintain the system.

• Although we are told there are no problems under the Uniform Probate

Code, this is misleading. Those who are victimized by the system are not being

counted — these are people who are not sophisticated, who do not have

attorneys, and who do not receive the protection they would under the current

probate system. There is no way to get reliable statistics from Uniform Probate

Code states short of auditing cases, going behind the paper record, and finding

out what actually happened.

• A study of informal probate administration will be a very complex,

technical, and difficult project, and will consume a lot of Law Revision

Commission time. There are wildly variant and strongly held opinions about this

subject. The proponents on the State Bar project were subjected to abuse from

both sides. It will be a shooting gallery if the Commission proceeds with this

project.

• Likely opposition to informal probate will come from the California Judges

Association, newspaper publishers (due to loss of in rem publication), probate

referees (they have political clout in the Legislature), a number of attorney

organizations around the state (some of which we have already heard from),

Superior Court probate attorneys, government agencies such as Franchise Tax

Board (revenue loss), and former members of the California Law Revision

Commission (who are likely to testify against it in the Legislature).

• Likely support would come from the American Association of Retired

Persons (although lately their presence in the Legislature has diminished) and

from HALT (an anti-lawyer-conspiracy group).
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Mr. Green concluded by asking, Who the law is for? The probate system

currently serves unsophisticated people; the wealthy and sophisticated people

can do their own planning. Informal probate would merely give the wealthy

another planning tool or option. It will not hinder the trust industry at all, which

will continue to thrive on misinformation. The premise of informal probate is

that people should protect themselves and not get so emotional at a death in the

family. But the measure of civilization in a society is the degree to which the

rights of the weak are protected; it’s no accomplishment to protect the rights of

the strong.

Robert L. Sullivan, Jr.

Robert L. Sullivan, Jr. noted that he has previously spoken to the Commission

at length about the merits of a Commission study of informal probate

administration. Limiting himself to a few matters in rebuttal to the presentations

opposed to a Commission study of informal probate administration, he made the

following points.

• It is not the case that when probate practitioners demanded that the State

Bar discontinue work on the concept of informal probate administration, the

State Bar halted. The State Bar represents all lawyers — it is a lawyers

organization. When the informal probate proposal was circulated for comment

among probate lawyers it attracted strongly divergent opinions. The State Bar

concluded that because of the division within its membership, the State Bar

would not be the appropriate entity to carry this study forward. The letter the

Commission has received from the current Chair of the State Bar Section, Susan

House, (see Second Supplement to Memorandum 98-84) accurately reflects the

status of this proposal before the State Bar.

• Under the informal probate proposal, being in or out of court supervision is

optional. It does not eliminate the probate system — each family has the choice

whether to use the probate system, depending on its own circumstances.

Thomas J. Stikker

Thomas J. Stikker, also in rebuttal to the presentations opposed to a

Commission study of informal probate administration, noted that he is a former

member of the State Bar’s executive committee on estate planning, trust, and

probate law. Along with Mr. Rae, Mr. Sullivan, and many others, Mr. Stikker
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spent many long hours drafting the proposed legislation. Mr. Stikker made the

following points.

• The work product that has been provided to the Commission will give it a

substantial leg up on this project, as far as how to integrate the concepts of the

proposed legislation into California law. It is not nearly as daunting a task as Mr.

Green makes it out, to come up with a meaningful and workable proposal to

submit to the Legislature.

• The proponents of informal probate do not mean to suggest that the matter

would not be controversial. But there is controversy on both sides of the issue,

with strongly-held and polarized opinions being expressed. The proposal has not

been repudiated the state bar, as some of the proponents have suggested. There

are just as many people who have expressed strong support for the proposal as

there are who are strongly opposed. The reason the Law Revision Commission

exists is to step back and consider what’s right for the people of the State of

California.

• California is behind most other states have adopted a much more liberal

system of probate. Lawyers in other states who have been polled cannot

understand why California has such an anachronistic probate system that forces

everyone into a system of supervised court administration at tremendous cost,

and that has driven the California public to seek out other alternatives that are

expensive and not very workable. The public does not want probate the way it is

run in California today; it is the motivating factor of probate avoidance that

drives Californians to the trust mills, with the resultant explosion of trust

litigation observed by Mr. Rae. The state Legislature needs to recognize that and

come up with a better solution. The informal probate administration proposal

represents a  better solution.

COMMISSION ACTION

The issue presented for Commission decision is whether to proceed with a

study of informal probate administration. In addition to the materials presented

in this memorandum, materials previously submitted on this matter include

Memorandum 98-56, as well as Memorandum 98-84 and its First and Second

Supplements.

If the Commission decides to proceed, its existing probate authorization from

the Legislature would be sufficient — the Commission’s calendar of topics
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includes a study of “Whether the California Probate Code should be revised,

including, but not limited to, the issue of whether California should adopt, in

whole or in part, the Uniform Probate Code.” The staff has sufficient expertise in

this area that it would be in a position to proceed with the study, without the

need for an expert consultant on the topic.

The staff in Memorandum 98-56 listed this project as one we believe is

meritorious but about which we have reservations. “This is a significant study,

but would be subject to vested interest politics.” The Commission needs to

decide whether it is interested and wants to devote its resources to this project.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary














