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Memorandum 98-82

Trial Court Unification: Cleanup Bill

In September, Governor Wilson signed Senate Bill 2139 (Lockyer), which

contained the Commission’s implementing legislation for SCA 4, along with a

few related provisions. See 1998 Cal. Stat. ch. 931. The bill was an urgency

measure, so it went into immediate effect. Although enactment of this major bill

went fairly smoothly, cleanup legislation will be necessary to address a few

problems.

Most of the points below concern technical matters that do not warrant

discussion at the Commission meeting. Bullets (•) indicate items requiring

discussion. We also plan to discuss the State Bar Litigation Section’s suggestions

regarding Code of Civil Procedure Sections 198.5 (superior court venires in

judicial districts) and 395.9 (misclassification as limited civil case or otherwise),

which are explained in Memorandum 98-61, pages 3-8. If anyone has comments

on other items, please plan on raising those points at or before the Commission

meeting.

A draft of proposed cleanup legislation is attached to this memorandum.

(Exhibit pp. 1-48.) This draft combines the recommendations made in this

memorandum with those made in Memorandum 98-61.

CHAPTERING OUT PROBLEMS

A number of problems stem from conflicts between different bills enacted in

1998. Where more than one bill amends the same provision, the version in the bill

that is chaptered last prevails and other versions are “chaptered out.” To prevent

this problem, bills are frequently “double-jointed” — i.e., they are amended to

include contingency provisions incorporating revisions proposed in pending bills

affecting the same sections. Despite extensive double-jointing in SB 2139, some

chaptering out problems occurred, as described below.
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Code Civ. Proc. § 77. Appellate Division

Both SB 2139 and another bill enacted in 1998, AB 1094 (Assembly Judiciary

Committee), 1998 Cal. Stat. ch. 932, amended Code of Civil Procedure Section 77,

concerning the structure and functioning of the appellate division of the superior

court (formerly, the appellate department). AB 1094 was chaptered after SB 2139,

so its version of Section 77 is law and the version in SB 2139 was chaptered out.

This is not a major problem, because AB 1094 double-jointed SB 2139 as to

Section 77. Unfortunately, however, the double-jointing was slightly imperfect:

In one place it refers to the appellate department, instead of the appellate

division. As discussed in Memorandum 98-61 (p. 1), this reference to the

appellate department should be corrected to conform to the terminology used in

the Constitution. See Cal. Const. art. VI, § 4 (“In each superior court there is an

appellate division.”). We would include an appropriate amendment of Section 77

in the Commission’s cleanup bill. See Exhibit pp. 1-2.

Gov’t Code § 26863. Automation Fee

SB 2139 amended Government Code Section 26863, as did an urgency

measure that was chaptered earlier, AB 1590 (Thomson), 1998 Cal. Stat. ch. 406.

SB 2139 was not double-jointed to AB 1590 with respect to Section 26863, so we

chaptered out its amendments to that section. This can be remedied in the

cleanup bill by amending Section 26863 as set out at Exhibit page 6.

Gov’t Code § 68090.7. Fees

SB 2139 was double-jointed to AB 1590 (Thomson) with respect to

Government Code Section 68090.7, but the double-jointing may have been

defective. The problem is that the double-jointing language in SB 2139 was

conditioned on SB 2139 becoming operative before AB 1590. That did not occur,

because AB 1590 was an urgency measure chaptered before SB 2139. This can be

remedied by repealing and reenacting Section 68090.7 as set out at Exhibit pp. 6-

7. The approach we have taken (repealing all of the versions of the affected

section) was recommended by the Legislative Counsel’s Office.

Penal Code § 1203.1. Probation

SB 2139 amended Penal Code Section 1203.1, as did two bills chaptered

earlier, SB 1608 (Ayala), 1998 Cal. Stat. ch. 201, and AB 1927 (Morrow), 1998 Cal.

Stat. ch. 928. SB 2139 was defectively double-jointed, because the double-jointing

provision refers erroneously to “Section 12034.1” of the Penal Code, instead of
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“Section 1203.1.” This can be fixed by repealing and reenacting Section 1203.1 as

set out at Exhibit pp. 8-24.

Penal Code § 1214. Enforcement

SB 2139 amended Penal Code Section 1214, as did SB 1768 (Kopp), 1998 Cal.

Stat. ch. 587. SB 1768 contains two versions of Section 1214, one that sunsets on

January 1, 2000, and another that was to become operative on January 1, 2000. SB

2139 double-jointed the first version, but not the version that was to become

operative on January 1, 2000. The Commission should remedy this problem by

including the latter version of Section 1214 in its cleanup bill as set forth at

Exhibit pp. 24-25.

Penal Code § 1382. Time For Bringing Case to Trial

Both SB 2139 and SB 1558 (McPherson), 1998 Cal. Stat. ch. 587, amended Penal

Code Section 1382. Although SB 2139 double-jointed SB 1558 with respect to

Section 1382, a cleanup amendment is in order: SB 1558 added a reference to the

superior court that should be deleted from Section 1382(a), as shown at Exhibit

pp. 26-28.

Veh. Code § 14607.6. Vehicle Driven By Unlicensed Driver

Both SB 2139 and a bill that was chaptered earlier, SB 117 (Kelley), amended

Vehicle Code Section 14607.6. SB 2139 was defectively double-jointed, because

the double-jointing provision refers erroneously to “Section 14607.5” of the

Vehicle Code, instead of “Section 14607.6.” This can be remedied by repealing

and reenacting Section 14607.6 as set out at Exhibit pp. 30-48.

OTHER PROBLEMS

In addition to the chaptering out problems discussed above, we are aware of

the following additional problems that the Commission should address in its

cleanup bill:

• Code Civ. Proc. § 85. Limited Civil Cases

Code of Civil Procedure Section 85 defines the term “limited civil case,”

which we have used throughout the codes to refer to the types of cases that were

brought in municipal court before unification. In responding to a fee-related

inquiry that has been resolved, it became clear that some clarification regarding

small claims cases would be helpful.
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Section 85 does not expressly state whether small claims cases are limited civil

cases. The statutory language is broad enough to include small claims cases:

85. An action or special proceeding shall be treated as a limited
civil case if all of the following conditions are satisfied, and,
notwithstanding any statute that classifies an action or special
proceeding as a limited civil case, an action or special proceeding
shall not be treated as a limited civil case unless all of the following
conditions are satisfied:

(a) The amount in controversy does not exceed twenty-five
thousand dollars ($25,000). As used in this section, “amount in
controversy” means the amount of the demand, or the recovery
sought, or the value of the property, or the amount of the lien,
which is in controversy in the action, exclusive of attorney fees,
interest, and costs.

(b) The relief sought is a type that may be granted in a limited
civil case.

(c) The relief sought, whether in the complaint, a cross-
complaint, or otherwise, is exclusively of a type described in one or
more statutes that classify an action or special proceeding as a
limited civil case or that provide that an action or special
proceeding is within the original jurisdiction of the municipal court,
including, but not limited to, the following provisions:

(1) Section 798.61 of the Civil Code.
(2) Section 1719 of the Civil Code.
(3) Section 3342.5 of the Civil Code.
(4) Section 86.
(5) Section 86.1.
(6) Section 1710.20.
(7) Section 7581 of the Food and Agricultural Code.
(8) Section 12647 of the Food and Agricultural Code.
(9) Section 27601 of the Food and Agricultural Code.
(10) Section 31503 of the Food and Agricultural Code.
(11) Section 31621 of the Food and Agricultural Code.
(12) Section 52514 of the Food and Agricultural Code.
(13) Section 53564 of the Food and Agricultural Code.
(14) Section 53069.4 of the Government Code.
(15) Section 53075.6 of the Government Code.
(16) Section 53075.61 of the Government Code.
(17) Section 5411.5 of the Public Utilities Code.
(18) Section 9872.1 of the Vehicle Code.
(19) Section 10751 of the Vehicle Code.
(20) Section 14607.6 of the Vehicle Code.
(21) Section 40230 of the Vehicle Code.
(22) Section 40256 of the Vehicle Code.
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In some contexts, the intent is that small claims cases be included within the

meaning of “limited civil cases.” For example, some statutes now specify

procedures or rules applicable “other than in a limited civil case.” See, e.g., Code

Civ. Proc. §§ 564 (appointment of a receiver by a superior court “other than in a

limited civil case”), 1283 (depositions in arbitration proceedings may be taken “as

if the subject matter of the arbitration were pending before a superior court of

this state in a civil action other than a limited civil case ….”). Before unification,

these statutes applied only to superior court cases, not to municipal court cases

or small claims cases, which had to be brought in the small claims division of the

municipal court. To preserve that scheme through unification, these provisions

should remain inapplicable to small claims cases.

Similarly, numerous statutes now specify that a “proceeding under this

section is a limited civil case.” Some of these involve claims for recovery of

money in amounts that may or may not exceed the $5,000 limit applicable to

small claims cases. See, e.g., Civ. Code § 1719 (checks passed on insufficient

funds); Food & Agric. Code § 31503 (recovery for loss or damage to livestock

caused by dog). Before unification, cases pursuant to these provisions were to be

brought in municipal court, but could be brought in the small claims division of

the municipal court if the amount involved was small enough. Thus, the phrase

“a proceeding under this section is a limited civil case” should not be interpreted

to preclude small claims treatment where the amount involved is $5,000 or less.

Where, however, a provision specifies a procedure or rule applicable to a

limited civil case and another provision specifies a different procedure or rule

applicable to a small claims case, the latter provision and not the former should

apply to a small claims case. For example, Code of Civil Procedure Section 904.2

governs appeals in limited civil cases, but Code of Civil Procedure Section 904.5

specifies different procedures for an appeal from the small claims division. The

provision specific to small claims cases (Section 904.5) should prevail over the

general provision for limited civil cases (Section 904.2), just as in the past

provisions specific to small claims cases (e.g., former Code Civ. Proc. §§ 904.2

(appeal from municipal or justice court)) prevailed over general provisions for

municipal court cases (e.g., former Code Civ. Proc. § 904.5 (appeal from small

claims division of municipal or justice court)).

Although our usage of the phrase “limited civil case” simply mirrors past

practice in statutes referring to the municipal court, there is potential for
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confusion. The Commission could address this by adding the following

provision clarifying the treatment of small claims cases:

Code Civ. Proc. § 87 (added). Small claims case
SEC. ____. Section 87 is added to the Code of Civil Procedure, to

read:
87. (a) A limited civil case may be brought in the small claims

division if the case is within the jurisdiction of the small claims
division as otherwise provided by statute. Where a statute or rule
applicable to a small claims case conflicts with a statute or rule
applicable to a limited civil case, the statute or rule applicable to a
small claims case governs the small claims case and the statute or
rule applicable to a limited civil case does not.

(b) Nothing in this section affects the jurisdiction of the small
claims division as otherwise provided by statute.

Comment. Section 87 is added to clarify the appropriate
treatment of a small claims case. The provision is declarative of
existing law. Because a small claims case is a limited civil case, a
provision that applies to a case other than a limited civil case (e.g.,
Code Civ. Proc. §§ 564, 1283.05) does not apply to a small claims
case. Where, however, there is a conflict between a provision
applicable to a limited civil case and a provision applicable to a
small claims case, the provision applicable to a small claims case
prevails over the more general provision in a small claims case. For
example, Section 904.2 governs an appeal in a limited civil case. It is
inapplicable to a small claims case because Section 904.5 specifies
different procedures for an appeal from the small claims division.
This is comparable to the situation that existed before the
Constitution was amended to permit unification of the municipal
and superior courts in a county (1996 Cal. Stat. res. ch. 36, approved
by the voters on June 2, 1998): In a small claims case, a provision
applicable to a small claims case prevailed over a general provision
for a municipal court case. See, e.g., former Code Civ. Proc. §§ 904.2
(appeal from municipal or justice court)), 904.5 (appeal from small
claims division of municipal or justice court)).

See Section 85 (limited civil cases) & Comment; Section 116.220
(jurisdiction of the small claims division).

The staff has checked each reference to “limited civil case” in the codes and

concluded that the proposed new provision would provide appropriate guidance

in each instance.
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• Code Civ. Proc. §§ 395.9 (Misclassification as Limited Civil Case or

Otherwise), 399.5 (Reclassification Pursuant to Section 395.9)

Code of Civil Procedure Sections 395.9 and 399.5 set forth procedures for

reclassification of a civil case that is erroneously captioned as a limited civil case

or erroneously not captioned as a limited civil case. A number of issues relating

to these provisions are discussed at pages 4-8 of Memorandum 98-61. The

Judicial Council has alerted us to another concern.

Apparently, some courts are confused about whether they can charge a new

filing fee upon reclassification of a civil case, or only the difference between the

filing fee for the case as originally classified and the filing fee for the case as

reclassified. In other words, suppose a case is filed as a limited civil case, the

initial filing fee of $90 is paid (Gov’t Code § 72055) and then the case is

reclassified. Is the court entitled to charge $185, the initial filing fee for a case

other than a limited civil case (Gov’t Code § 26820.4), or only $95, the difference

between $185 and $90?

Section 395.9(h) provides:

(h) Upon the making of an order for reclassification,
proceedings shall be had as provided in Section 399.5. Unless the
court ordering the reclassification otherwise directs, the costs and
fees of those proceedings, and other costs and fees of reclassifying
the case, including any additional amount due for filing the
initial pleading, are to be paid by the party filing the pleading that
erroneously classified the case.

(Emphasis added.) As the staff recollects, the intent was only to authorize

collection of the difference between the between the filing fee for the case as

originally classified and the filing fee for the case as reclassified. This should be

made more express.

We suggest the following amendment of Section 395.9, which addresses the

filing fee issue and also incorporates the staff’s recommendations from

Memorandum 98-61:

Code Civ. Proc. § 395.9 (amended). Reclassification as limited
civil case or otherwise

SEC. ____. Section 395.9 of the Code of Civil Procedure is
amended to read:

395.9. (a) In a county in which there is no municipal court, if the
caption of the complaint, cross-complaint, petition, or other initial
pleading erroneously states or fails to state, pursuant to Section

– 7 –



422.30, that the action or proceeding is a limited civil case, the
action or proceeding shall not be dismissed, except as provided in
Section 399.5 or paragraph (1) of subdivision (b) of Section 581, but
shall, on the motion of the defendant or cross-defendant within the
time allowed for that party to respond to the initial pleading, or on
the court’s own motion at any time, be reclassified as a limited civil
case or otherwise. The action or proceeding shall then be
prosecuted as if it had been so commenced, all prior proceedings
being saved. A motion for reclassification shall not extend the
moving party’s time to answer or otherwise respond.

(b) If it appears from the verified pleadings, or at the trial, or
hearing, that the determination of the action or proceeding, or of a
cross-complaint, will necessarily involve the determination of
questions inconsistent with the jurisdictional classification of the
case, the court shall, on motion of either party establishing the
grounds for misclassification reclassification and good cause for not
seeking reclassification earlier, or on the court’s own motion at any
time, reclassify the case.

(c) A motion for reclassification pursuant to this section shall be
supported by a declaration, affidavit, or other evidence if necessary
to establish that the case is misclassified. A declaration, affidavit, or
other evidence is not required if the grounds for misclassification
reclassification appear on the face of the challenged pleading. All
moving and supporting papers, opposition papers, and reply
papers shall be filed and served in accordance with Section 1005.

(d) An action or proceeding that is reclassified under the
provisions of this section shall be deemed to have been commenced
at the time the complaint or petition was initially filed, not at the
time of reclassification.

(e) Nothing in this section shall be construed to preclude or
affect the right to amend the pleadings as provided in this code.

(f) Nothing in this section shall be construed to require the
superior court to reclassify any action or proceeding because the
judgment to be rendered, as determined at the trial or hearing, is
one which might have been rendered in a limited civil case.

(g) In any case where the erroneous classification is due solely to
an excess in the amount of the demand, the excess may be remitted
and the action may continue as a limited civil case.

(h) Upon the making of an order for reclassification,
proceedings shall be had as provided in Section 399.5. Unless the
court ordering the reclassification otherwise directs, the costs and
fees of those proceedings, and other costs and fees of reclassifying
the case, including any additional amount due for filing the initial
pleading, are to be paid by the party filing the pleading that
erroneously classified the case. Where a party erroneously classifies
a case as a limited civil case and the case is reclassified, the party
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shall pay as a cost and fee of reclassification the difference between
the fee paid for filing the first paper in a limited civil case and the
fee for filing the first paper in a case other than a limited civil case.
A similar adjustment shall be made for other fees paid before
reclassification. Where a party erroneously fails to classify a case as
a limited civil case and the case is reclassified, the party shall not
have to pay a new fee for filing the first paper in a limited civil case,
but the party shall not be entitled to a refund of the difference
between the fee for filing the first paper in a case other than a
limited civil case and the fee for filing the first paper in a limited
civil case. Other fees paid before reclassification shall be handled in
the same manner.

Comment. Subdivision (h) of Section 395.9 is amended to clarify
the fees due on reclassification. See Gov’t Code §§ 26820.4 (fee for
filing first paper in case other than a limited civil case), 72055 (fee
for filing first paper in limited civil case).

Section 395.9 is drawn from Section 396 (transfer for lack of
subject matter jurisdiction), with modifications to fit the context of
reclassification. Subdivision (h) does not authorize an award of
attorney’s fees attributable to misclassification of a case. For
authority to make such an award under limited circumstances, see
Sections 128.6, 128.7.

Section 395.9 is also amended to make technical changes.

• Code Civ. Proc. §§ 1068, 1085, 1103 (Courts Authorized to Grant Writs)

In SB 2139, Code of Civil Procedure Section 1068 was amended to provide

that the “appellate division of the superior court may grant a writ of review

directed to the superior court in a limited civil case.” The bill also included

similar amendments of Code of Civil Procedure Sections 1085 (writ of mandate)

and 1103 (writ of prohibition). These amendments are consistent with

Constitution Article VI, Section 10, which provides in part that the “appellate

division of the superior court has original jurisdiction in proceedings for

extraordinary relief in the nature of mandamus, certiorari, and prohibition

directed to the superior court in causes subject to its appellate jurisdiction.” See

Code Civ. Proc. § 904.2 (“An appeal in a limited civil case is to the appellate

division of the superior court.”)

The amendments do not, however, fully reflect the original jurisdiction of the

appellate division in writ proceedings, because the appellate division has

appellate jurisdiction of misdemeanor and infraction cases, not just limited civil

cases. See Penal Code § 1466 (appeal in misdemeanor or infraction case); see also

Penal Code § 691(g) (“misdemeanor or infraction case” defined). To prevent
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confusion, Sections 1068, 1085, and 1103 should be amended to fully reflect the

original jurisdiction of the appellate division in writ proceedings. Because

these and other writ provisions (see Code Civ. Proc. §§ 1070, 1072, 1074, 1076,

1094.5, 1097) use the term “inferior tribunal,” we would also clarify that where a

party applies to the appellate division for a writ directed to the superior court,

the superior court is an “inferior tribunal” for purposes of these provisions:

Code Civ. Proc. § 1068 (amended). Courts authorized to grant writ
of review

SEC. ____. Section 1068 of the Code of Civil Procedure, as
amended by Section 111 of Chapter 931 of the Statutes of 1998, is
amended to read:

1068. (a) A writ of review may be granted by any court, except a
municipal court, when an inferior tribunal, board, or officer,
exercising judicial functions, has exceeded the jurisdiction of such
tribunal, board, or officer, and there is no appeal, nor, in the
judgment of the court, any plain, speedy, and adequate remedy.

(b) The appellate division of the superior court may grant a writ
of review directed to the superior court in a limited civil case or in a
misdemeanor or infraction case, and in that case the superior court
is an inferior tribunal for purposes of this chapter.

Comment. Section 1068 is amended to conform to Constitution
Article VI, Section 10, which provides that the “appellate division
of the superior court has original jurisdiction in proceedings for
extraordinary relief in the nature of mandamus, certiorari, and
prohibition directed to the superior court in causes subject to its
appellate jurisdiction.” See Cal. Const. art. VI, § 11(b) (“Except as
provided in subdivision (a), the appellate division of the superior
court has appellate jurisdiction in causes prescribed by statute”);
Penal Code § 1466 (appeal in misdemeanor or infraction case). See
also Penal Code § 691(g) (“misdemeanor or infraction case”
defined).

Code Civ. Proc. § 1085 (amended). Courts authorized to grant writ
of mandate

SEC. ____. Section 1085 of the Code of Civil Procedure, as
amended by Section 112 of Chapter 931 of the Statutes of 1998, is
amended to read:

1085. (a) A writ of mandate may be issued by any court, except a
municipal court, to any inferior tribunal, corporation, board, or
person, to compel the performance of an act which the law specially
enjoins, as a duty resulting from an office, trust, or station, or to
compel the admission of a party to the use and enjoyment of a right
or office to which the party is entitled, and from which the party is
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unlawfully precluded by such inferior tribunal, corporation, board,
or person.

(b) The appellate division of the superior court may grant a writ
of mandate directed to the superior court in a limited civil case or in
a misdemeanor or infraction case, and in that case the superior
court is an inferior tribunal for purposes of this chapter.

Comment. Section 1085 is amended to conform to Constitution
Article VI, Section 10, which provides that the “appellate division
of the superior court has original jurisdiction in proceedings for
extraordinary relief in the nature of mandamus, certiorari, and
prohibition directed to the superior court in causes subject to its
appellate jurisdiction.” See Cal. Const. art. VI, § 11(b) (“Except as
provided in subdivision (a), the appellate division of the superior
court has appellate jurisdiction in causes prescribed by statute”);
Penal Code § 1466 (appeal in misdemeanor or infraction case). See
also Penal Code § 691(g) (“misdemeanor or infraction case”
defined).

Code Civ. Proc. § 1103 (amended). Courts authorized to grant writ
of prohibition

SEC. ____. Section 1103 of the Code of Civil Procedure, as
amended by Section 113 of Chapter 931 of the Statutes of 1998, is
amended to read:

1103. (a) A writ of prohibition may be issued by any court,
except municipal courts, to an inferior tribunal or to a corporation,
board, or person, in all cases where there is not a plain, speedy, and
adequate remedy in the ordinary course of law. It is issued upon
the verified petition of the person beneficially interested.

(b) The appellate division of the superior court may grant a writ
of prohibition directed to the superior court in a limited civil case or
in a misdemeanor or infraction case, and in that case the superior
court is an inferior tribunal for purposes of this chapter.

Comment. Section 1103 is amended to conform to Constitution
Article VI, Section 10, which provides that the “appellate division
of the superior court has original jurisdiction in proceedings for
extraordinary relief in the nature of mandamus, certiorari, and
prohibition directed to the superior court in causes subject to its
appellate jurisdiction.” See Cal. Const. art. VI, § 11(b) (“Except as
provided in subdivision (a), the appellate division of the superior
court has appellate jurisdiction in causes prescribed by statute”);
Penal Code § 1466 (appeal in misdemeanor or infraction case). See
also Penal Code § 691(g) (“misdemeanor or infraction case”
defined).
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Rev. & Tax Code § 19280. Referral of Fines and Penalties to Franchise Tax

Board

The word “or” was inadvertently omitted from subdivision (a)(1) of Revenue

and Taxation Code Section 19280. This can be remedied by amending Section

19280 as set out at Exhibit pp. 28-30.

ISSUES IDENTIFIED FOR FUTURE STUDY

The Commission’s report on the implementing legislation for SCA 4

identified a number of issues in judicial administration appropriate for future

study. Trial Court Unification: Revision of Codes, 28 Cal. L. Revision Comm’n

Reports 51, 82-86 (1998). Some of these issues were assigned to the Judicial

Council for study; others were assigned to the Commission. See id. at 84-86; Gov’t

Code § 70219. The staff has made progress on many of the issues assigned to the

Commission. The following matters are ready for the Commission to consider:

• Appealability of Order of Recusal in a Criminal Case

Penal Code Section 1424 provides for disqualification of a district attorney

where a conflict of interest exists that would render it unlikely that the defendant

would receive a fair trial. An appeal from an order of recusal in a case involving

a felony is to the court of appeal; an appeal from an order of recusal in a case

involving a misdemeanor is to the appellate division of the superior court:

An appeal from an order of recusal from a case involving a
charge punishable as a felony shall be made pursuant to Chapter 1
(commencing with Section 1235) of Title 9, regardless of the court in
which the order is made. An appeal from an order of recusal in a
misdemeanor case shall be made pursuant to Chapter 2
(commencing with Section 1466) of Title 11, regardless of the court
in which the order is made.

Penal Code § 1424(a)(2).

This scheme is reflected in the statutes governing misdemeanor appeals, but

not in the statutes governing felony appeals. Penal Code Section 1466 lists

appealable orders in misdemeanor cases:

An appeal may be taken from a judgment or order in an
infraction or misdemeanor case, to the appellate division of the
superior court of the county in which the court from which the
appeal is taken is located, in the following cases:
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(1) By the people:
(A) From an order recusing the district attorney or city attorney

pursuant to Section 1424.
...

But the parallel provision listing appealable orders in felony cases (Penal Code

Section 1238) is silent as to an order recusing the district attorney.

Language in some early cases indicates that an order is not appealable if it is

not listed in Section 1238. More recent cases take the more sensible interpretation

that if a provision of the Penal Code makes an order appealable, the order is

appealable regardless of whether it is listed in Section 1238. Despite these recent

cases, the omission of recusal orders from Section 1238 should be corrected.

People look to the section for a catalog of appealable orders. See, e.g., California

Criminal Law Procedure and Practice 4th § 42.76 (Cal. Cont. Ed. Bar 1998).

The staff suggests:

Penal Code § 1238 (amended). Appealable orders in felony cases
SEC. ____. Section 1238 of the Penal Code is amended to read:
1238. (a) An appeal may be taken by the people from any of the

following:
(1) An order setting aside the indictment, information, or

complaint.
(2) A judgment for the defendant on a demurrer to the

indictment, accusation, or information.
(3) An order granting a new trial.
(4) An order arresting judgment.
(5) An order made after judgment, affecting the substantial

rights of the people.
(6) An order modifying the verdict or finding by reducing the

degree of the offense or the punishment imposed or modifying the
offense to a lesser offense.

(7) An order dismissing a case prior to trial made upon motion
of the court pursuant to Section 1385 whenever such order is based
upon an order granting defendant's motion to return or suppress
property or evidence made at a special hearing as provided in this
code.

(8) An order or judgment dismissing or otherwise terminating
the action before the defendant has been placed in jeopardy or
where the defendant has waived jeopardy.

(9) An order denying the motion of the people to reinstate the
complaint or a portion thereof pursuant to Section 871.5.

(10) The imposition of an unlawful sentence, whether or not the
court suspends the execution of the sentence, except that portion of
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a sentence imposing a prison term which is based upon a court's
choice that a term of imprisonment (A) be the upper, middle, or
lower term, unless the term selected is not set forth in an applicable
statute, or (B) be consecutive or concurrent to another term of
imprisonment, unless an applicable statute requires that the term
be consecutive. As used in this paragraph, "unlawful sentence"
means the imposition of a sentence not authorized by law or the
imposition of a sentence based upon an unlawful order of the court
which strikes or otherwise modifies the effect of an enhancement or
prior conviction.

(11) An order recusing the district attorney pursuant to Section
1424.

(b) If, pursuant to paragraph (8) of subdivision (a), the people
prosecute an appeal to decision, or any review of such decision, it
shall be binding upon them and they shall be prohibited from
refiling the case which was appealed.

(c) When an appeal is taken pursuant to paragraph (7) of
subdivision (a), the court may review the order granting
defendant's motion to return or suppress property or evidence
made at a special hearing as provided in this code.

(d) Nothing contained in this section shall be construed to
authorize an appeal from an order granting probation. Instead, the
people may seek appellate review of any grant of probation,
whether or not the court imposes sentence, by means of a petition
for a writ of mandate or prohibition which is filed within 60 days
after probation is granted. The review of any grant of probation
shall include review of any order underlying the grant of probation.

Comment. Paragraph (11) is added to Section 1238(a) for
consistency with Section 1424(a)(2) (appeal from order of recusal in
felony case made pursuant to Chapter 1 (commencing with Section
1235) of Title 9).

We would include this amendment in the Commission’s cleanup bill. (Exhibit pp.

25-26.)

Resolving Numbering Conflict in Two Chapters 2.1 (commencing with Section

68650) of Title 8 of Government Code

Another item identified for future study in our trial court unification report

was to resolve the numbering conflict between the two Chapters 2.1

(commencing with Section 68650) of Title 8 of the Government Code. This has

already been accomplished in Legislative Counsel’s 1998 bill to maintain the

codes, 1998 Cal. Stat. ch. 485. The two conflicting chapters were both added in

1997. See 1997 Cal. Stat. chs. 857 & 869. No 1997 or 1998 enactments added cross-

– 14 –



references to the newly-enacted Government Code sections, so no further

cleanup is necessary.

Default in an Unlawful Detainer Case

The Commission was also directed to review the provisions on default in an

unlawful detainer case. Code of Civil Procedure Section 1167.3 contains incorrect

cross-references, which the Commission should correct in its cleanup bill:

Code Civ. Proc. § 1167.3 (amended). Default in unlawful detainer
case

SEC. ____. Section 1167.3 of the Code of Civil Procedure is
amended to read:

1167.3. In any action under this chapter, unless otherwise
ordered by the court for good cause shown, the time allowed the
defendant to answer the complaint, answer the complaint, if
amended, or amend the answer under subdivision paragraph (2),
(3), (5), (6), or (7) of subdivision (a) of Section 586 shall not exceed
five days.

Comment. Section 1167.3 is amended to correct the cross-
references.

PREPARATION OF THE CLEANUP BILL

The staff has already submitted materials to Legislative Counsel for

preparation of the cleanup bill. We will make appropriate adjustments to account

for decisions made at the Commission’s meeting. The cleanup bill should be an

urgency measure, because some of the proposed clarifications are badly needed

(e.g., the proposed revisions of the writ provisions) and some of the chaptered

out provisions (Gov’t Code §§ 26863, 68090.7) were part of an urgency measure.

Respectfully submitted,

Barbara S. Gaal
Staff Counsel

– 15 –



EX 1

Memorandum 98-82 December 1, 1998

Exhibit

TRIAL COURT UNIFICATION: CLEANUP REVISIONS

Code Civ. Proc. § 77 (amended). Appellate division

SEC. ____. Section 77 of the Code of Civil Procedure, as amended by Section
11.5 of Chapter 932 of the Statutes of 1998, is amended to read:

77. (a) In every county and city and county, there is an appellate division of the
superior court consisting of three judges or, when the Chief Justice finds it
necessary, four judges.

The Chief Justice shall assign judges to the appellate division for specified terms
pursuant to rules, not inconsistent with statute, adopted by the Judicial Council to
promote the independence and quality of each appellate division. Each judge
assigned to the appellate division of a superior court shall be a judge of that court,
a judge of the superior court of another county, or a judge retired from the superior
court or a court of higher jurisdiction in this state.

The Chief Justice shall designate one of the judges of each appellate division as
the presiding judge of the division.

(b) In each appellate division, no more than three judges shall participate in a
hearing or decision. The presiding judge of the division shall designate the three
judges who shall participate.

(c) In addition to their other duties, the judges designated as members of the
appellate division of the superior court shall serve for the period specified in the
order of designation. Whenever a judge is designated to serve in the appellate
division of the superior court of a county other than the county in which that judge
was elected or appointed as a superior court judge, or if the judge is retired, in a
county other than the county in which the judge resides, the judge shall receive
from the county to which the judge is designated expenses for travel, board, and
lodging. If the judge is out of the judge’s county overnight or longer, by reason of
the designation, that judge shall be paid a per diem allowance in lieu of expenses
for board and lodging in the same amounts as are payable for those purposes to
justices of the Supreme Court under the rules of the State Board of Control. In
addition, a retired judge shall receive from the state and the county to which the
judge is designated, for the time so served, amounts equal to that which the judge
would have received from each if the judge had been assigned to the superior court
of the county.
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(d) The concurrence of two judges of the appellate division of the superior court
shall be necessary to render the decision in every case in, and to transact any other
business except business that may be done at chambers by the presiding judge of,
the division. The presiding judge shall convene the appellate division when
necessary. The presiding judge shall also supervise its business and transact any
business that may be done at chambers.

(e) The appellate division of the superior court has jurisdiction on appeal from
the following courts, in all cases in which an appeal may be taken to the superior
court or the appellate division of the superior court as provided by law, except
where the appeal is a retrial in the superior court:

(1) The municipal courts within the county.
(2) The superior court in a county in which there is no municipal court.
(f) The powers of each appellate division shall be the same as are now or may

hereafter be provided by law or rule of the Judicial Council relating to appeals to
the appellate division of the superior courts.

(g) The Judicial Council shall promulgate rules, not inconsistent with law, to
promote the independence of, and govern the practice and procedure and
disposition of the business of the appellate division.

(h) Notwithstanding any other provision of law, the Chief Justice may designate
any municipal court judge as a member of the appellate department division of the
superior court if the municipal court is participating in a trial court coordination
plan approved by the Judicial Council and the designated municipal court judge
has been assigned to the superior court of the county by the Chief Justice.

(i) A reference in any other statute to the appellate department of the superior
court means the appellate division of the superior court.

Comment. Subdivision (h) of Section 77 is amended to refer more precisely to the appellate
division. See Cal. Const. art. VI, § 4.

Code Civ. Proc. § 87 (added). Small claims case

SEC. ____. Section 87 is added to the Code of Civil Procedure, to read:
87. (a) A limited civil case may be brought in the small claims division if the

case is within the jurisdiction of the small claims division as otherwise provided
by statute. Where a statute or rule applicable to a small claims case conflicts with a
statute or rule applicable to a limited civil case, the statute or rule applicable to a
small claims case governs the small claims case and the statute or rule applicable
to a limited civil case does not.

(b) Nothing in this section affects the jurisdiction of the small claims division as
otherwise provided by statute.

Comment. Section 87 is added to clarify the appropriate treatment of a small claims case. The
provision is declarative of existing law. Because a small claims case is a limited civil case, a
provision that applies to a case other than a limited civil case (e.g., Code Civ. Proc. §§ 564,
1283.05) does not apply to a small claims case. Where, however, there is a conflict between a
provision applicable to a limited civil case and a provision applicable to a small claims case, the
provision applicable to a small claims case prevails over the more general provision in a small
claims case. For example, Section 904.2 governs an appeal in a limited civil case. It is
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inapplicable to a small claims case because Section 904.5 specifies different procedures for an
appeal from the small claims division. This is comparable to the situation that existed before the
Constitution was amended to permit unification of the municipal and superior courts in a county
(1996 Cal. Stat. res. ch. 36, approved by the voters on June 2, 1998): In a small claims case, a
provision applicable to a small claims case prevailed over a general provision for a municipal
court case. See, e.g., former Code Civ. Proc. §§ 904.2 (appeal from municipal or justice court)),
904.5 (appeal from small claims division of municipal or justice court)).

See Section 85 (limited civil cases) & Comment; Section 116.220 (jurisdiction of the small
claims division).

Code Civ. Proc. § 395.9 (amended). Reclassification as limited civil case or otherwise

SEC. ____. Section 395.9 of the Code of Civil Procedure is amended to read:
395.9. (a) In a county in which there is no municipal court, if the caption of the

complaint, cross-complaint, petition, or other initial pleading erroneously states or
fails to state, pursuant to Section 422.30, that the action or proceeding is a limited
civil case, the action or proceeding shall not be dismissed, except as provided in
Section 399.5 or paragraph (1) of subdivision (b) of Section 581, but shall, on the
motion of the defendant or cross-defendant within the time allowed for that party
to respond to the initial pleading, or on the court’s own motion at any time, be
reclassified as a limited civil case or otherwise. The action or proceeding shall then
be prosecuted as if it had been so commenced, all prior proceedings being saved.
A motion for reclassification shall not extend the moving party’s time to answer or
otherwise respond.

(b) If it appears from the verified pleadings, or at the trial, or hearing, that the
determination of the action or proceeding, or of a cross-complaint, will necessarily
involve the determination of questions inconsistent with the jurisdictional
classification of the case, the court shall, on motion of either party establishing the
grounds for misclassification reclassification and good cause for not seeking
reclassification earlier, or on the court’s own motion at any time, reclassify the
case.

(c) A motion for reclassification pursuant to this section shall be supported by a
declaration, affidavit, or other evidence if necessary to establish that the case is
misclassified. A declaration, affidavit, or other evidence is not required if the
grounds for misclassification reclassification appear on the face of the challenged
pleading. All moving and supporting papers, opposition papers, and reply papers
shall be filed and served in accordance with Section 1005.

(d) An action or proceeding that is reclassified under the provisions of this
section shall be deemed to have been commenced at the time the complaint or
petition was initially filed, not at the time of reclassification.

(e) Nothing in this section shall be construed to preclude or affect the right to
amend the pleadings as provided in this code.

(f) Nothing in this section shall be construed to require the superior court to
reclassify any action or proceeding because the judgment to be rendered, as
determined at the trial or hearing, is one which might have been rendered in a
limited civil case.
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(g) In any case where the erroneous classification is due solely to an excess in
the amount of the demand, the excess may be remitted and the action may
continue as a limited civil case.

(h) Upon the making of an order for reclassification, proceedings shall be had as
provided in Section 399.5. Unless the court ordering the reclassification otherwise
directs, the costs and fees of those proceedings, and other costs and fees of
reclassifying the case, including any additional amount due for filing the initial
pleading, are to be paid by the party filing the pleading that erroneously classified
the case. Where a party erroneously classifies a case as a limited civil case and the
case is reclassified, the party shall pay as a cost and fee of reclassification the
difference between the fee paid for filing the first paper in a limited civil case and
the fee for filing the first paper in a case other than a limited civil case. A similar
adjustment shall be made for other fees paid before reclassification. Where a party
erroneously fails to classify a case as a limited civil case and the case is
reclassified, the party shall not have to pay a new fee for filing the first paper in a
limited civil case, but the party shall not be entitled to a refund of the difference
between the fee for filing the first paper in a case other than a limited civil case
and the fee for filing the first paper in a limited civil case. Other fees paid before
reclassification shall be handled in the same manner.

Comment. Subdivision (h) of Section 395.9 is amended to clarify the fees due on
reclassification. See Gov’t Code §§ 26820.4 (fee for filing first paper in case other than a limited
civil case), 72055 (fee for filing first paper in limited civil case).

Section 395.9 is drawn from Section 396 (transfer for lack of subject matter jurisdiction), with
modifications to fit the context of reclassification. Subdivision (h) does not authorize an award of
attorney’s fees attributable to misclassification of a case. For authority to make such an award
under limited circumstances, see Sections 128.6, 128.7.

Section 395.9 is also amended to make technical changes.

Code Civ. Proc. § 1068 (amended). Courts authorized to grant writ of review

SEC. ____. Section 1068 of the Code of Civil Procedure, as amended by Section
111 of Chapter 931 of the Statutes of 1998, is amended to read:

1068. (a) A writ of review may be granted by any court, except a municipal
court, when an inferior tribunal, board, or officer, exercising judicial functions, has
exceeded the jurisdiction of such tribunal, board, or officer, and there is no appeal,
nor, in the judgment of the court, any plain, speedy, and adequate remedy.

(b) The appellate division of the superior court may grant a writ of review
directed to the superior court in a limited civil case or in a misdemeanor or
infraction case, and in that case the superior court is an inferior tribunal for
purposes of this chapter.

Comment. Section 1068 is amended to conform to Constitution Article VI, Section 10, which
provides that the “appellate division of the superior court has original jurisdiction in proceedings
for extraordinary relief in the nature of mandamus, certiorari, and prohibition directed to the
superior court in causes subject to its appellate jurisdiction.” See Cal. Const. art. VI, § 11(b)
(“Except as provided in subdivision (a), the appellate division of the superior court has appellate
jurisdiction in causes prescribed by statute”); Penal Code § 1466 (appeal in misdemeanor or
infraction case). See also Penal Code § 691(g) (“misdemeanor or infraction case” defined).
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Code Civ. Proc. § 1085 (amended). Courts authorized to grant writ of mandate

SEC. ____. Section 1085 of the Code of Civil Procedure, as amended by Section
112 of Chapter 931 of the Statutes of 1998, is amended to read:

1085. (a) A writ of mandate may be issued by any court, except a municipal
court, to any inferior tribunal, corporation, board, or person, to compel the
performance of an act which the law specially enjoins, as a duty resulting from an
office, trust, or station, or to compel the admission of a party to the use and
enjoyment of a right or office to which the party is entitled, and from which the
party is unlawfully precluded by such inferior tribunal, corporation, board, or
person.

(b) The appellate division of the superior court may grant a writ of mandate
directed to the superior court in a limited civil case or in a misdemeanor or
infraction case, and in that case the superior court is an inferior tribunal for
purposes of this chapter.

Comment. Section 1085 is amended to conform to Constitution Article VI, Section 10, which
provides that the “appellate division of the superior court has original jurisdiction in proceedings
for extraordinary relief in the nature of mandamus, certiorari, and prohibition directed to the
superior court in causes subject to its appellate jurisdiction.” See Cal. Const. art. VI, § 11(b)
(“Except as provided in subdivision (a), the appellate division of the superior court has appellate
jurisdiction in causes prescribed by statute”); Penal Code § 1466 (appeal in misdemeanor or
infraction case). See also Penal Code § 691(g) (“misdemeanor or infraction case” defined).

Code Civ. Proc. § 1103 (amended). Courts authorized to grant writ of prohibition

SEC. ____. Section 1103 of the Code of Civil Procedure, as amended by Section
113 of Chapter 931 of the Statutes of 1998, is amended to read:

1103. (a) A writ of prohibition may be issued by any court, except municipal
courts, to an inferior tribunal or to a corporation, board, or person, in all cases
where there is not a plain, speedy, and adequate remedy in the ordinary course of
law. It is issued upon the verified petition of the person beneficially interested.

(b) The appellate division of the superior court may grant a writ of prohibition
directed to the superior court in a limited civil case or in a misdemeanor or
infraction case, and in that case the superior court is an inferior tribunal for
purposes of this chapter.

Comment. Section 1103 is amended to conform to Constitution Article VI, Section 10, which
provides that the “appellate division of the superior court has original jurisdiction in proceedings
for extraordinary relief in the nature of mandamus, certiorari, and prohibition directed to the
superior court in causes subject to its appellate jurisdiction.” See Cal. Const. art. VI, § 11(b)
(“Except as provided in subdivision (a), the appellate division of the superior court has appellate
jurisdiction in causes prescribed by statute”); Penal Code § 1466 (appeal in misdemeanor or
infraction case). See also Penal Code § 691(g) (“misdemeanor or infraction case” defined).

Code Civ. Proc. § 1167.3 (amended). Default in unlawful detainer case

SEC. ____. Section 1167.3 of the Code of Civil Procedure is amended to read:
1167.3. In any action under this chapter, unless otherwise ordered by the court

for good cause shown, the time allowed the defendant to answer the complaint,
answer the complaint, if amended, or amend the answer under subdivision
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paragraph (2), (3), (5), (6), or (7) of subdivision (a) of Section 586 shall not exceed
five days.

Comment. Section 1167.3 is amended to correct the cross-references.

Gov’t Code § 26863 (technical amendment). Automation fee

SEC. ____. Section 26863 of the Government Code, as amended by Section 205
of Chapter 931 of the Statutes of 1998, is amended to read:

26863. (a) The board of supervisors of any county may provide for an additional
fee of one dollar ($1) for filings in a civil action or proceeding, as specified in
Section 68090.7, to defray the cost of automating the county clerk and municipal
trial court recordkeeping system and conversion of the county clerk and municipal
trial court document storage system to micrographics.

(b) The board of supervisors may increase this additional fee to not more than
three dollars ($3) if it expends an additional, matching amount from the county
general fund, equal to the revenue derived from the increase, exclusively to pay
the costs of automating the county clerk and municipal trial court recordkeeping
system or converting the trial court’s document system to micrographics, or both.

(c) Upon completion of the automation and conversion, and payment of the costs
therefor, the additional fee shall no longer be imposed.

Comment. Section 26863 is amended to restore amendments made by Chapter 406 of the
Statutes of 1998 that were chaptered out by Chapter 931 of the Statutes of 1998.

Gov’t Code § 68090.7 (repealed). Fees

SEC. ____. Section 68090.7 of the Government Code, as amended by Section
227 of Chapter 931 of the Statutes of 1998, is repealed.

68090.7. The board of supervisors of any county, as specified in Sections 26863
and 72054, may provide for a fee for the following filings in each civil action or
proceeding:

(a) The first paper and papers transmitted from another court, as specified in
Sections 26820.4 and 72055.

(b) The first paper on behalf of an adverse party, as specified in Sections 26826
and 72056.

(c) A petition or other paper in a probate, guardianship, or conservatorship
matter as specified by Section 26827.

The fee shall not apply to adoptions, appeals from a municipal court, or motions.
Except as otherwise specified by law, all fees collected under this section shall

be transmitted to the county treasurer and an amount equal thereto shall be used
exclusively to pay the costs of automating the court clerk and municipal court
recordkeeping system or converting the court’s document system to
micrographics, or both.

Comment. Section 68090.7 as amended by Section 227 of Chapter 931 of the Statutes of 1998
is repealed and the section is reenacted to eliminate any uncertainty about which version is in
effect.
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Gov’t Code § 68090.7 (repealed). Fees

SEC. ____. Section 68090.7 of the Government Code, as amended by Section
227.5 of Chapter 931 of the Statutes of 1998, is repealed.

68090.7. In any county that has established a fee pursuant to Sections 26863 and
72054, the fee shall only apply to the following filings in each civil action or
proceeding:

(a) The first paper and papers transmitted from another court, as specified in
Sections 26820.4 and 72055.

(b) The first paper on behalf of an adverse party, as specified in Sections 26826
and 72056.

(c) A petition or other paper in a probate, guardianship, or conservatorship
matter as specified by Section 26827.

The fee shall not apply to adoptions, appeals from a municipal court, or motions.
Except as otherwise specified by law, all fees collected under this section shall

be deposited into the trial court operations fund of the county established pursuant
to Section 77009, and an amount equal thereto shall be used exclusively to pay the
costs of automating the court clerk and trial court recordkeeping system or
converting the trial court document system to micrographics, or both.

Comment. Section 68090.7 as amended by Section 227.5 of Chapter 931 of the Statutes of
1998 is repealed and the section is reenacted to eliminate any uncertainty about which version is
in effect.

Gov’t Code § 68090.7 (added). Fees

SEC. ____. Section 68090.7 is added to the Government Code, to read:
68090.7. In any county that has established a fee pursuant to Sections 26863 and

72054, the fee shall only apply to the following filings in each civil action or
proceeding:

(a) The first paper and papers transmitted from another court, as specified in
Sections 26820.4 and 72055.

(b) The first paper on behalf of an adverse party, as specified in Sections 26826
and 72056.

(c) A petition or other paper in a probate, guardianship, or conservatorship
matter as specified by Section 26827.

The fee shall not apply to adoptions, appeals from a municipal court, or motions.
Except as otherwise specified by law, all fees collected under this section shall

be deposited into the trial court operations fund of the county established pursuant
to Section 77009, and an amount equal thereto shall be used exclusively to pay the
costs of automating the court clerk and trial court recordkeeping system or
converting the trial court document system to micrographics, or both.

Comment. Section 68090.7 is added to ensure that the amendments made by Chapter 406 and
the amendments made by Chapter 931 of the Statutes of 1998 have both been incorporated.
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Gov’t Code § 71042.6 (amended). Map to establish district boundaries

SEC. ____. Section 71042.6 of the Government Code is amended to read:
71042.6. For the purpose of establishing boundaries under Section 71042.5,

upon consolidation of judicial districts or unification of municipal and superior
courts in a county, a map approved by the county surveyor shall be filed with the
county recorder showing the boundaries of all consolidated or unified districts and
component districts as of the date of consolidation or unification.

Such map and boundaries shall be applicable to any consolidation or unification
which becomes effective on or after the effective date of this section.

Such map shall be conclusively presumed to be accurate and may be used in
evidence in any proceeding involving application of Section 71042.5.

Comment. Section 71042.6 is amended to accommodate unification of the municipal and
superior courts in a county. Cal. Const. art. VI, § 5(e). This preserves the effect of statutes that
specify publication by judicial district, rather than by county. This preserves the effect of statutes
that specify publication by judicial district, rather than by county. See, e.g., Bus. & Prof. Code §
21707; Civ. Code §§ 2924f, 3440.1, 3440.5; Code Civ. Proc. §§ 701.540, 1208.5; Com. Code §§
6105, 7210; Rev. & Tax Code §§ 3381, 3702. Cf. Code Civ. Proc. § 38 (“judicial district”
defined, subject to contrary statute).

Penal Code § 1203.1 (repealed). Probation

SEC. ____. Section 1203.1 of the Penal Code, as amended by Section 393 of
Chapter 931 of the Statutes of 1998, is repealed.

1203.1. (a) The court, or judge thereof, in the order granting probation, may
suspend the imposing or the execution of the sentence and may direct that the
suspension may continue for a period of time not exceeding the maximum possible
term of the sentence, except as hereinafter set forth, and upon those terms and
conditions as it shall determine. The court, or judge thereof, in the order granting
probation and as a condition thereof, may imprison the defendant in a county jail
for a period not exceeding the maximum time fixed by law in the case.

However, where the maximum possible term of the sentence is five years or less,
then the period of suspension of imposition or execution of sentence may, in the
discretion of the court, continue for not over five years. The following shall apply
to this subdivision:

(1) The court may fine the defendant in a sum not to exceed the maximum fine
provided by law in the case.

(2) The court may, in connection with granting probation, impose either
imprisonment in a county jail or a fine, both, or neither.

(3) The court shall provide for restitution in proper cases.
(4) The court may require bonds for the faithful observance and performance of

any or all of the conditions of probation.
(b) The court shall consider whether the defendant as a condition of probation

shall make restitution to the victim or the Restitution Fund. Any restitution
payment received by a probation department in the form of cash or money order
shall be forwarded to the victim within 30 days from the date the payment is
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received by the department. Any restitution payment received by a probation
department in the form of a check or draft shall be forwarded to the victim within
45 days from the date the payment is received by the department, provided, that
payment need not be forwarded to a victim until 180 days from the date the first
payment is received, if the restitution payments for that victim received by the
probation department total less than fifty dollars ($50). In cases where the court
has ordered the defendant to pay restitution to multiple victims and where the
administrative cost of disbursing restitution payments to multiple victims involves
a significant cost, any restitution payment received by a probation department shall
be forwarded to multiple victims when it is cost-effective to do so, but in no event
shall restitution disbursements be delayed beyond 180 days from the date the
payment is received by the probation department.

(c) In counties or cities and counties where road camps, farms, or other public
work is available the court may place the probationer in the road camp, farm, or
other public work instead of in jail. In this case, Section 25359 of the Government
Code shall apply to probation and the court shall have the same power to require
adult probationers to work, as prisoners confined in the county jail are required to
work, at public work. Each county board of supervisors may fix the scale of
compensation of the adult probationers in that county.

(d) In all cases of probation the court may require as a condition of probation
that the probationer go to work and earn money for the support of his or her
dependents or to pay any fine imposed or reparation condition, to keep an account
of his or her earnings, to report them to the probation officer and apply those
earnings as directed by the court.

(e) The court shall also consider whether the defendant as a condition of
probation shall make restitution to a public agency for the costs of an emergency
response pursuant to Article 8 (commencing with Section 53150) of Chapter 1 of
Part 1 of Division 2 of the Government Code.

(f) In all felony cases in which, as a condition of probation, a judge of the
superior court sitting by authority of law elsewhere than at the county seat requires
a convicted person to serve his or her sentence at intermittent periods the sentence
may be served on the order of the judge at the city jail nearest to the place at which
the court is sitting, and the cost of his or her maintenance shall be a county charge.

(g)(1) The court and prosecuting attorney shall consider whether any defendant
who has been convicted of a nonviolent or nonserious offense and ordered to
participate in community service as a condition of probation shall be required to
engage in the removal of graffiti in the performance of the community service. For
the purpose of this subdivision, a nonserious offense shall not include the
following:

(A) Offenses in violation of the Dangerous Weapons’ Control Law (Chapter 1
(commencing with Section 12000) of Title 2 of Part 4).

(B) Offenses involving the use of a dangerous or deadly weapon, including all
violations of Section 417.
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(C) Offenses involving the use or attempted use of violence against the person of
another or involving injury to a victim.

(D) Offenses involving annoying or molesting children.
(2) Notwithstanding subparagraph (A) of paragraph (1), any person who violates

Section 12101 shall be ordered to perform not less than 100 hours and not more
than 500 hours of community service as a condition of probation.

(3) The court and the prosecuting attorney need not consider a defendant
pursuant to paragraph (1) if the following circumstances exist:

(A) The defendant was convicted of any offense set forth in subdivision (c) of
Section 667.5 or subdivision (c) of Section 1192.7.

(B) The judge believes that the public safety may be endangered if the person is
ordered to do community service or the judge believes that the facts or
circumstances or facts and circumstances call for imposition of a more substantial
penalty.

(h) The probation officer or his or her designated representative shall consider
whether any defendant who has been convicted of a nonviolent and nonserious
offense and ordered to participate in community service as a condition of
probation shall be required to engage in the performance of house repairs or yard
services for senior citizens and the performance of repairs to senior centers
through contact with local senior service organizations in the performance of the
community service.

(i) Upon conviction of any offense involving child abuse or neglect, the court
may require, in addition to any or all of the above-mentioned terms of
imprisonment, fine, and other reasonable conditions, that the defendant shall
participate in counseling or education programs, or both, including, but not limited
to, parent education or parenting programs operated by community colleges,
school districts, other public agencies, or private agencies.

(j) The court may impose and require any or all of the above-mentioned terms of
imprisonment, fine, and conditions, and other reasonable conditions, as it may
determine are fitting and proper to the end that justice may be done, that amends
may be made to society for the breach of the law, for any injury done to any
person resulting from that breach, and generally and specifically for the
reformation and rehabilitation of the probationer, and that should the probationer
violate any of the terms or conditions imposed by the court in the matter, it shall
have authority to modify and change any and all of the terms and conditions and to
reimprison the probationer in the county jail within the limitations of the penalty
of the public offense involved. Upon the defendant being released from the county
jail under the terms of probation as originally granted or any modification
subsequently made, and in all cases where confinement in a county jail has not
been a condition of the grant of probation, the court shall place the defendant or
probationer in and under the charge of the probation officer of the court, for the
period or term fixed for probation. However, upon the payment of any fine
imposed and the fulfillment of all conditions of probation, probation shall cease at
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the end of the term of probation, or sooner, in the event of modification. In
counties and cities and counties in which there are facilities for taking fingerprints,
those of each probationer shall be taken and a record of them kept and preserved.

(k) Notwithstanding any other provisions of law to the contrary, except as
provided in Section 13967, as operative on or before September 28, 1994, of the
Government Code and Section 13967.5 of the Government Code and Sections
1202.4, 1463.16, paragraph (1) of subdivision (a) of Section 1463.18, and Section
1464, and Section 1203.04, as operative on or before August 2, 1995, all fines
collected by a county probation officer in any of the courts of this state, as a
condition of the granting of probation or as a part of the terms of probation, shall
be paid into the county treasury and placed in the general fund for the use and
benefit of the county.

(l) If the court orders restitution to be made to the victim, the board of
supervisors may add a fee to cover the actual administrative cost of collecting
restitution but not to exceed 10 percent of the total amount ordered to be paid. The
fees shall be paid into the general fund of the county treasury for the use and
benefit of the county.

Comment. Section 1203.1 as amended by Section 393 of Chapter 931 of the Statutes of 1998 is
repealed and the section is reenacted to eliminate any uncertainty about which version is in effect.

Penal Code § 1203.1 (repealed). Probation

SEC. ____. Section 1203.1 of the Penal Code, as amended by Section 393.3 of
Chapter 931 of the Statutes of 1998, is repealed.

1203.1. (a) The court, or judge thereof, in the order granting probation, may
suspend the imposing or the execution of the sentence and may direct that the
suspension may continue for a period of time not exceeding the maximum possible
term of the sentence, except as hereinafter set forth, and upon those terms and
conditions as it shall determine. The court, or judge thereof, in the order granting
probation and as a condition thereof, may imprison the defendant in a county jail
for a period not exceeding the maximum time fixed by law in the case.

However, where the maximum possible term of the sentence is five years or less,
then the period of suspension of imposition or execution of sentence may, in the
discretion of the court, continue for not over five years. The following shall apply
to this subdivision:

(1) The court may fine the defendant in a sum not to exceed the maximum fine
provided by law in the case.

(2) The court may, in connection with granting probation, impose either
imprisonment in a county jail or a fine, both, or neither.

(3) The court shall provide for restitution in proper cases. The restitution order
shall be fully enforceable as a civil judgment forthwith and in accordance with
Section 1202.4 of the Penal Code.

(4) The court may require bonds for the faithful observance and performance of
any or all of the conditions of probation.
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(b) The court shall consider whether the defendant as a condition of probation
shall make restitution to the victim or the Restitution Fund. Any restitution
payment received by a probation department in the form of cash or money order
shall be forwarded to the victim within 30 days from the date the payment is
received by the department. Any restitution payment received by a probation
department in the form of a check or draft shall be forwarded to the victim within
45 days from the date the payment is received by the department, provided, that
payment need not be forwarded to a victim until 180 days from the date the first
payment is received, if the restitution payments for that victim received by the
probation department total less than fifty dollars ($50). In cases where the court
has ordered the defendant to pay restitution to multiple victims and where the
administrative cost of disbursing restitution payments to multiple victims involves
a significant cost, any restitution payment received by a probation department shall
be forwarded to multiple victims when it is cost-effective to do so, but in no event
shall restitution disbursements be delayed beyond 180 days from the date the
payment is received by the probation department.

(c) In counties or cities and counties where road camps, farms, or other public
work is available the court may place the probationer in the road camp, farm, or
other public work instead of in jail. In this case, Section 25359 of the Government
Code shall apply to probation and the court shall have the same power to require
adult probationers to work, as prisoners confined in the county jail are required to
work, at public work. Each county board of supervisors may fix the scale of
compensation of the adult probationers in that county.

(d) In all cases of probation the court may require as a condition of probation
that the probationer go to work and earn money for the support of his or her
dependents or to pay any fine imposed or reparation condition, to keep an account
of his or her earnings, to report them to the probation officer and apply those
earnings as directed by the court.

(e) The court shall also consider whether the defendant as a condition of
probation shall make restitution to a public agency for the costs of an emergency
response pursuant to Article 8 (commencing with Section 53150) of Chapter 1 of
Part 1 of Division 2 of the Government Code.

(f) In all felony cases in which, as a condition of probation, a judge of the
superior court sitting by authority of law elsewhere than at the county seat requires
a convicted person to serve his or her sentence at intermittent periods the sentence
may be served on the order of the judge at the city jail nearest to the place at which
the court is sitting, and the cost of his or her maintenance shall be a county charge.

(g)(1) The court and prosecuting attorney shall consider whether any defendant
who has been convicted of a nonviolent or nonserious offense and ordered to
participate in community service as a condition of probation shall be required to
engage in the removal of graffiti in the performance of the community service. For
the purpose of this subdivision, a nonserious offense shall not include the
following:
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(A) Offenses in violation of the Dangerous Weapons’ Control Law (Chapter 1
(commencing with Section 12000) of Title 2 of Part 4).

(B) Offenses involving the use of a dangerous or deadly weapon, including all
violations of Section 417.

(C) Offenses involving the use or attempted use of violence against the person of
another or involving injury to a victim.

(D) Offenses involving annoying or molesting children.
(2) Notwithstanding subparagraph (A) of paragraph (1), any person who violates

Section 12101 shall be ordered to perform not less than 100 hours and not more
than 500 hours of community service as a condition of probation.

(3) The court and the prosecuting attorney need not consider a defendant
pursuant to paragraph (1) if the following circumstances exist:

(A) The defendant was convicted of any offense set forth in subdivision (c) of
Section 667.5 or subdivision (c) of Section 1192.7.

(B) The judge believes that the public safety may be endangered if the person is
ordered to do community service or the judge believes that the facts or
circumstances or facts and circumstances call for imposition of a more substantial
penalty.

(h) The probation officer or his or her designated representative shall consider
whether any defendant who has been convicted of a nonviolent and nonserious
offense and ordered to participate in community service as a condition of
probation shall be required to engage in the performance of house repairs or yard
services for senior citizens and the performance of repairs to senior centers
through contact with local senior service organizations in the performance of the
community service.

(i) Upon conviction of any offense involving child abuse or neglect, the court
may require, in addition to any or all of the above-mentioned terms of
imprisonment, fine, and other reasonable conditions, that the defendant shall
participate in counseling or education programs, or both, including, but not limited
to, parent education or parenting programs operated by community colleges,
school districts, other public agencies, or private agencies.

(j) The court may impose and require any or all of the above-mentioned terms of
imprisonment, fine, and conditions, and other reasonable conditions, as it may
determine are fitting and proper to the end that justice may be done, that amends
may be made to society for the breach of the law, for any injury done to any
person resulting from that breach, and generally and specifically for the
reformation and rehabilitation of the probationer, and that should the probationer
violate any of the terms or conditions imposed by the court in the matter, it shall
have authority to modify and change any and all the terms and conditions and to
reimprison the probationer in the county jail within the limitations of the penalty
of the public offense involved. Upon the defendant being released from the county
jail under the terms of probation as originally granted or any modification
subsequently made, and in all cases where confinement in a county jail has not
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been a condition of the grant of probation, the court shall place the defendant or
probationer in and under the charge of the probation officer of the court, for the
period or term fixed for probation. However, upon the payment of any fine
imposed and the fulfillment of all conditions of probation, probation shall cease at
the end of the term of probation, or sooner, in the event of modification. In
counties and cities and counties in which there are facilities for taking fingerprints,
those of each probationer shall be taken and a record of them kept and preserved.

(k) Notwithstanding any other provisions of law to the contrary, except as
provided in Section 13967, as operative on or before September 28, 1994, of the
Government Code and Section 13967.5 of the Government Code and Sections
1202.4, 1463.16, paragraph (1) of subdivision (a) of Section 1463.18, and Section
1464, and Section 1203.04, as operative on or before August 2, 1995, all fines
collected by a county probation officer in any of the courts of this state, as a
condition of the granting of probation or as a part of the terms of probation, shall
be paid into the county treasury and placed in the general fund for the use and
benefit of the county.

(l) If the court orders restitution to be made to the victim, the board of
supervisors may add a fee to cover the actual administrative cost of collecting
restitution but not to exceed 10 percent of the total amount ordered to be paid. The
fees shall be paid into the general fund of the county treasury for the use and
benefit of the county.

Comment. Section 1203.1 as amended by Section 393.3 of Chapter 931 of the Statutes of 1998
is repealed and the section is reenacted to eliminate any uncertainty about which version is in
effect.

Penal Code § 1203.1 (repealed). Probation

SEC. ____. Section 1203.1 of the Penal Code, as amended by Section 393.4 of
Chapter 931 of the Statutes of 1998, is repealed.

1203.1. (a) The court, or judge thereof, in the order granting probation, may
suspend the imposing or the execution of the sentence and may direct that the
suspension may continue for a period of time not exceeding the maximum possible
term of the sentence, except as hereinafter set forth, and upon those terms and
conditions as it shall determine. The court, or judge thereof, in the order granting
probation and as a condition thereof, may imprison the defendant in a county jail
for a period not exceeding the maximum time fixed by law in the case.

However, where the maximum possible term of the sentence is five years or less,
then the period of suspension of imposition or execution of sentence may, in the
discretion of the court, continue for not over five years. The following shall apply
to this subdivision:

(1) The court may fine the defendant in a sum not to exceed the maximum fine
provided by law in the case.

(2) The court may, in connection with granting probation, impose either
imprisonment in a county jail or a fine, both, or neither.

(3) The court shall provide for restitution in proper cases.
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(4) The court may require bonds for the faithful observance and performance of
any or all of the conditions of probation.

(b) The court shall consider whether the defendant as a condition of probation
shall make restitution to the victim or the Restitution Fund. Any restitution
payment received by a probation department in the form of cash or money order
shall be forwarded to the victim within 30 days from the date the payment is
received by the department. Any restitution payment received by a probation
department in the form of a check or draft shall be forwarded to the victim within
45 days from the date the payment is received by the department, provided, that
payment need not be forwarded to a victim until 180 days from the date the first
payment is received, if the restitution payments for that victim received by the
probation department total less than fifty dollars ($50). In cases where the court
has ordered the defendant to pay restitution to multiple victims and where the
administrative cost of disbursing restitution payments to multiple victims involves
a significant cost, any restitution payment received by a probation department shall
be forwarded to multiple victims when it is cost-effective to do so, but in no event
shall restitution disbursements be delayed beyond 180 days from the date the
payment is received by the probation department.

(c) In counties or cities and counties where road camps, farms, or other public
work is available the court may place the probationer in the road camp, farm, or
other public work instead of in jail. In this case, Section 25359 of the Government
Code shall apply to probation and the court shall have the same power to require
adult probationers to work, as prisoners confined in the county jail are required to
work, at public work. Each county board of supervisors may fix the scale of
compensation of the adult probationers in that county.

(d) In all cases of probation the court may require as a condition of probation
that the probationer go to work and earn money for the support of his or her
dependents or to pay any fine imposed or reparation condition, to keep an account
of his or her earnings, to report them to the probation officer and apply those
earnings as directed by the court.

(e) The court shall also consider whether the defendant as a condition of
probation shall make restitution to a public agency for the costs of an emergency
response pursuant to Article 8 (commencing with Section 53150) of Chapter 1 of
Part 1 of Division 2 of the Government Code.

(f) In all felony cases in which, as a condition of probation, a judge of the
superior court sitting by authority of law elsewhere than at the county seat requires
a convicted person to serve his or her sentence at intermittent periods the sentence
may be served on the order of the judge at the city jail nearest to the place at which
the court is sitting, and the cost of his or her maintenance shall be a county charge.

(g)(1) The court and prosecuting attorney shall consider whether any defendant
who has been convicted of a nonviolent or nonserious offense and ordered to
participate in community service as a condition of probation shall be required to
engage in the removal of graffiti in the performance of the community service. For
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the purpose of this subdivision, a nonserious offense shall not include the
following:

(A) Offenses in violation of the Dangerous Weapons’ Control Law (Chapter 1
(commencing with Section 12000) of Title 2 of Part 4).

(B) Offenses involving the use of a dangerous or deadly weapon, including all
violations of Section 417.

(C) Offenses involving the use or attempted use of violence against the person of
another or involving injury to a victim.

(D) Offenses involving annoying or molesting children.
(2) Notwithstanding subparagraph (A) of paragraph (1), any person who violates

Section 12101 shall be ordered to perform not less than 100 hours and not more
than 500 hours of community service as a condition of probation.

(3) The court and the prosecuting attorney need not consider a defendant
pursuant to paragraph (1) if the following circumstances exist:

(A) The defendant was convicted of any offense set forth in subdivision (c) of
Section 667.5 or subdivision (c) of Section 1192.7.

(B) The judge believes that the public safety may be endangered if the person is
ordered to do community service or the judge believes that the facts or
circumstances or facts and circumstances call for imposition of a more substantial
penalty.

(h) The probation officer or his or her designated representative shall consider
whether any defendant who has been convicted of a nonviolent and nonserious
offense and ordered to participate in community service as a condition of
probation shall be required to engage in the performance of house repairs or yard
services for senior citizens and the performance of repairs to senior centers
through contact with local senior service organizations in the performance of the
community service.

(i)(1) Upon conviction of any offense involving child abuse or neglect, the court
may require, in addition to any or all of the above-mentioned terms of
imprisonment, fine, and other reasonable conditions, that the defendant shall
participate in counseling or education programs, or both, including, but not limited
to, parent education or parenting programs operated by community colleges,
school districts, other public agencies, or private agencies.

(2) Upon conviction of any sex offense subjecting the defendant to the
registration requirements of Section 290, the court may order as a condition of
probation, at the request of the victim or in the court’s discretion, that the
defendant stay away from the victim and the victim’s residence or place of
employment, and that the defendant have no contact with the victim in person, by
telephone or electronic means, or by mail.

(j) The court may impose and require any or all of the above-mentioned terms of
imprisonment, fine, and conditions, and other reasonable conditions, as it may
determine are fitting and proper to the end that justice may be done, that amends
may be made to society for the breach of the law, for any injury done to any
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person resulting from that breach, and generally and specifically for the
reformation and rehabilitation of the probationer, and that should the probationer
violate any of the terms or conditions imposed by the court in the matter, it shall
have authority to modify and change any and all the terms and conditions and to
reimprison the probationer in the county jail within the limitations of the penalty
of the public offense involved. Upon the defendant being released from the county
jail under the terms of probation as originally granted or any modification
subsequently made, and in all cases where confinement in a county jail has not
been a condition of the grant of probation, the court shall place the defendant or
probationer in and under the charge of the probation officer of the court, for the
period or term fixed for probation. However, upon the payment of any fine
imposed and the fulfillment of all conditions of probation, probation shall cease at
the end of the term of probation, or sooner, in the event of modification. In
counties and cities and counties in which there are facilities for taking fingerprints,
those of each probationer shall be taken and a record of them kept and preserved.

(k) Notwithstanding any other provisions of law to the contrary, except as
provided in Section 13967, as operative on or before September 28, 1994, of the
Government Code and Section 13967.5 of the Government Code and Sections
1202.4, 1463.16, paragraph (1) of subdivision (a) of Section 1463.18, and Section
1464, and Section 1203.04, as operative on or before August 2, 1995, all fines
collected by a county probation officer in any of the courts of this state, as a
condition of the granting of probation or as a part of the terms of probation, shall
be paid into the county treasury and placed in the general fund for the use and
benefit of the county.

(l) If the court orders restitution to be made to the victim, the board of
supervisors may add a fee to cover the actual administrative cost of collecting
restitution but not to exceed 10 percent of the total amount ordered to be paid. The
fees shall be paid into the general fund of the county treasury for the use and
benefit of the county.

Comment. Section 1203.1 as amended by Section 393.4 of Chapter 931 of the Statutes of 1998
is repealed and the section is reenacted to eliminate any uncertainty about which version is in
effect.

Penal Code § 1203.1 (repealed). Probation

SEC. ____. Section 1203.1 of the Penal Code, as amended by Section 393.5 of
Chapter 931 of the Statutes of 1998, is repealed.

1203.1. (a) The court, or judge thereof, in the order granting probation, may
suspend the imposing or the execution of the sentence and may direct that the
suspension may continue for a period of time not exceeding the maximum possible
term of the sentence, except as hereinafter set forth, and upon those terms and
conditions as it shall determine. The court, or judge thereof, in the order granting
probation and as a condition thereof, may imprison the defendant in a county jail
for a period not exceeding the maximum time fixed by law in the case.
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However, where the maximum possible term of the sentence is five years or less,
then the period of suspension of imposition or execution of sentence may, in the
discretion of the court, continue for not over five years. The following shall apply
to this subdivision:

(1) The court may fine the defendant in a sum not to exceed the maximum fine
provided by law in the case.

(2) The court may, in connection with granting probation, impose either
imprisonment in a county jail or a fine, both, or neither.

(3) The court shall provide for restitution in proper cases. The restitution order
shall be fully enforceable as a civil judgment forthwith and in accordance with
Section 1202.4 of the Penal Code.

(4) The court may require bonds for the faithful observance and performance of
any or all of the conditions of probation.

(b) The court shall consider whether the defendant as a condition of probation
shall make restitution to the victim or the Restitution Fund. Any restitution
payment received by a probation department in the form of cash or money order
shall be forwarded to the victim within 30 days from the date the payment is
received by the department. Any restitution payment received by a probation
department in the form of a check or draft shall be forwarded to the victim within
45 days from the date the payment is received by the department, provided, that
payment need not be forwarded to a victim until 180 days from the date the first
payment is received, if the restitution payments for that victim received by the
probation department total less than fifty dollars ($50). In cases where the court
has ordered the defendant to pay restitution to multiple victims and where the
administrative cost of disbursing restitution payments to multiple victims involves
a significant cost, any restitution payment received by a probation department shall
be forwarded to multiple victims when it is cost-effective to do so, but in no event
shall restitution disbursements be delayed beyond 180 days from the date the
payment is received by the probation department.

(c) In counties or cities and counties where road camps, farms, or other public
work is available the court may place the probationer in the road camp, farm, or
other public work instead of in jail. In this case, Section 25359 of the Government
Code shall apply to probation and the court shall have the same power to require
adult probationers to work, as prisoners confined in the county jail are required to
work, at public work. Each county board of supervisors may fix the scale of
compensation of the adult probationers in that county.

(d) In all cases of probation the court may require as a condition of probation
that the probationer go to work and earn money for the support of his or her
dependents or to pay any fine imposed or reparation condition, to keep an account
of his or her earnings, to report them to the probation officer and apply those
earnings as directed by the court.

(e) The court shall also consider whether the defendant as a condition of
probation shall make restitution to a public agency for the costs of an emergency
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response pursuant to Article 8 (commencing with Section 53150) of Chapter 1 of
Part 1 of Division 2 of the Government Code.

(f) In all felony cases in which, as a condition of probation, a judge of the
superior court sitting by authority of law elsewhere than at the county seat requires
a convicted person to serve his or her sentence at intermittent periods the sentence
may be served on the order of the judge at the city jail nearest to the place at which
the court is sitting, and the cost of his or her maintenance shall be a county charge.

(g)(1) The court and prosecuting attorney shall consider whether any defendant
who has been convicted of a nonviolent or nonserious offense and ordered to
participate in community service as a condition of probation shall be required to
engage in the removal of graffiti in the performance of the community service. For
the purpose of this subdivision, a nonserious offense shall not include the
following:

(A) Offenses in violation of the Dangerous Weapons’ Control Law (Chapter 1
(commencing with Section 12000) of Title 2 of Part 4).

(B) Offenses involving the use of a dangerous or deadly weapon, including all
violations of Section 417.

(C) Offenses involving the use or attempted use of violence against the person of
another or involving injury to a victim.

(D) Offenses involving annoying or molesting children.
(2) Notwithstanding subparagraph (A) of paragraph (1), any person who violates

Section 12101 shall be ordered to perform not less than 100 hours and not more
than 500 hours of community service as a condition of probation.

(3) The court and the prosecuting attorney need not consider a defendant
pursuant to paragraph (1) if the following circumstances exist:

(A) The defendant was convicted of any offense set forth in subdivision (c) of
Section 667.5 or subdivision (c) of Section 1192.7.

(B) The judge believes that the public safety may be endangered if the person is
ordered to do community service or the judge believes that the facts or
circumstances or facts and circumstances call for imposition of a more substantial
penalty.

(h) The probation officer or his or her designated representative shall consider
whether any defendant who has been convicted of a nonviolent and nonserious
offense and ordered to participate in community service as a condition of
probation shall be required to engage in the performance of house repairs or yard
services for senior citizens and the performance of repairs to senior centers
through contact with local senior service organizations in the performance of the
community service.

(i)(1) Upon conviction of any offense involving child abuse or neglect, the court
may require, in addition to any or all of the above-mentioned terms of
imprisonment, fine, and other reasonable conditions, that the defendant shall
participate in counseling or education programs, or both, including, but not limited
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to, parent education or parenting programs operated by community colleges,
school districts, other public agencies, or private agencies.

(2) Upon conviction of any sex offense subjecting the defendant to the
registration requirements of Section 290, the court may order as a condition of
probation, at the request of the victim or in the court’s discretion, that the
defendant stay away from the victim and the victim’s residence or place of
employment, and that the defendant have no contact with the victim in person, by
telephone or electronic means, or by mail.

(j) The court may impose and require any or all of the above-mentioned terms of
imprisonment, fine, and conditions, and other reasonable conditions, as it may
determine are fitting and proper to the end that justice may be done, that amends
may be made to society for the breach of the law, for any injury done to any
person resulting from that breach, and generally and specifically for the
reformation and rehabilitation of the probationer, and that should the probationer
violate any of the terms or conditions imposed by the court in the matter, it shall
have authority to modify and change any and all the terms and conditions and to
reimprison the probationer in the county jail within the limitations of the penalty
of the public offense involved. Upon the defendant being released from the county
jail under the terms of probation as originally granted or any modification
subsequently made, and in all cases where confinement in a county jail has not
been a condition of the grant of probation, the court shall place the defendant or
probationer in and under the charge of the probation officer of the court, for the
period or term fixed for probation. However, upon the payment of any fine
imposed and the fulfillment of all conditions of probation, probation shall cease at
the end of the term of probation, or sooner, in the event of modification. In
counties and cities and counties in which there are facilities for taking fingerprints,
those of each probationer shall be taken and a record of them kept and preserved.

(k) Notwithstanding any other provisions of law to the contrary, except as
provided in Section 13967, as operative on or before September 28, 1994, of the
Government Code and Section 13967.5 of the Government Code and Sections
1202.4, 1463.16, paragraph (1) of subdivision (a) of Section 1463.18, and Section
1464, and Section 1203.04, as operative on or before August 2, 1995, all fines
collected by a county probation officer in any of the courts of this state, as a
condition of the granting of probation or as a part of the terms of probation, shall
be paid into the county treasury and placed in the general fund for the use and
benefit of the county.

(l) If the court orders restitution to be made to the victim, the board of
supervisors may add a fee to cover the actual administrative cost of collecting
restitution but not to exceed 10 percent of the total amount ordered to be paid. The
fees shall be paid into the general fund of the county treasury for the use and
benefit of the county.
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Comment. Section 1203.1 as amended by Section 393.5 of Chapter 931 of the Statutes of 1998
is repealed and the section is reenacted to eliminate any uncertainty about which version is in
effect.

Penal Code § 1203.1 (added). Probation

SEC. ____. Section 1203.1 is added to the Penal Code, to read:
1203.1. (a) The court, or judge thereof, in the order granting probation, may

suspend the imposing or the execution of the sentence and may direct that the
suspension may continue for a period of time not exceeding the maximum possible
term of the sentence, except as hereinafter set forth, and upon those terms and
conditions as it shall determine. The court, or judge thereof, in the order granting
probation and as a condition thereof, may imprison the defendant in a county jail
for a period not exceeding the maximum time fixed by law in the case.

However, where the maximum possible term of the sentence is five years or less,
then the period of suspension of imposition or execution of sentence may, in the
discretion of the court, continue for not over five years. The following shall apply
to this subdivision:

(1) The court may fine the defendant in a sum not to exceed the maximum fine
provided by law in the case.

(2) The court may, in connection with granting probation, impose either
imprisonment in a county jail or a fine, both, or neither.

(3) The court shall provide for restitution in proper cases. The restitution order
shall be fully enforceable as a civil judgment forthwith and in accordance with
Section 1202.4 of the Penal Code.

(4) The court may require bonds for the faithful observance and performance of
any or all of the conditions of probation.

(b) The court shall consider whether the defendant as a condition of probation
shall make restitution to the victim or the Restitution Fund. Any restitution
payment received by a probation department in the form of cash or money order
shall be forwarded to the victim within 30 days from the date the payment is
received by the department. Any restitution payment received by a probation
department in the form of a check or draft shall be forwarded to the victim within
45 days from the date the payment is received by the department, provided, that
payment need not be forwarded to a victim until 180 days from the date the first
payment is received, if the restitution payments for that victim received by the
probation department total less than fifty dollars ($50). In cases where the court
has ordered the defendant to pay restitution to multiple victims and where the
administrative cost of disbursing restitution payments to multiple victims involves
a significant cost, any restitution payment received by a probation department shall
be forwarded to multiple victims when it is cost-effective to do so, but in no event
shall restitution disbursements be delayed beyond 180 days from the date the
payment is received by the probation department.

(c) In counties or cities and counties where road camps, farms, or other public
work is available the court may place the probationer in the road camp, farm, or
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other public work instead of in jail. In this case, Section 25359 of the Government
Code shall apply to probation and the court shall have the same power to require
adult probationers to work, as prisoners confined in the county jail are required to
work, at public work. Each county board of supervisors may fix the scale of
compensation of the adult probationers in that county.

(d) In all cases of probation the court may require as a condition of probation
that the probationer go to work and earn money for the support of his or her
dependents or to pay any fine imposed or reparation condition, to keep an account
of his or her earnings, to report them to the probation officer and apply those
earnings as directed by the court.

(e) The court shall also consider whether the defendant as a condition of
probation shall make restitution to a public agency for the costs of an emergency
response pursuant to Article 8 (commencing with Section 53150) of Chapter 1 of
Part 1 of Division 2 of the Government Code.

(f) In all felony cases in which, as a condition of probation, a judge of the
superior court sitting by authority of law elsewhere than at the county seat requires
a convicted person to serve his or her sentence at intermittent periods the sentence
may be served on the order of the judge at the city jail nearest to the place at which
the court is sitting, and the cost of his or her maintenance shall be a county charge.

(g)(1) The court and prosecuting attorney shall consider whether any defendant
who has been convicted of a nonviolent or nonserious offense and ordered to
participate in community service as a condition of probation shall be required to
engage in the removal of graffiti in the performance of the community service. For
the purpose of this subdivision, a nonserious offense shall not include the
following:

(A) Offenses in violation of the Dangerous Weapons’ Control Law (Chapter 1
(commencing with Section 12000) of Title 2 of Part 4).

(B) Offenses involving the use of a dangerous or deadly weapon, including all
violations of Section 417.

(C) Offenses involving the use or attempted use of violence against the person of
another or involving injury to a victim.

(D) Offenses involving annoying or molesting children.
(2) Notwithstanding subparagraph (A) of paragraph (1), any person who violates

Section 12101 shall be ordered to perform not less than 100 hours and not more
than 500 hours of community service as a condition of probation.

(3) The court and the prosecuting attorney need not consider a defendant
pursuant to paragraph (1) if the following circumstances exist:

(A) The defendant was convicted of any offense set forth in subdivision (c) of
Section 667.5 or subdivision (c) of Section 1192.7.

(B) The judge believes that the public safety may be endangered if the person is
ordered to do community service or the judge believes that the facts or
circumstances or facts and circumstances call for imposition of a more substantial
penalty.
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(h) The probation officer or his or her designated representative shall consider
whether any defendant who has been convicted of a nonviolent and nonserious
offense and ordered to participate in community service as a condition of
probation shall be required to engage in the performance of house repairs or yard
services for senior citizens and the performance of repairs to senior centers
through contact with local senior service organizations in the performance of the
community service.

(i)(1) Upon conviction of any offense involving child abuse or neglect, the court
may require, in addition to any or all of the above-mentioned terms of
imprisonment, fine, and other reasonable conditions, that the defendant shall
participate in counseling or education programs, or both, including, but not limited
to, parent education or parenting programs operated by community colleges,
school districts, other public agencies, or private agencies.

(2) Upon conviction of any sex offense subjecting the defendant to the
registration requirements of Section 290, the court may order as a condition of
probation, at the request of the victim or in the court’s discretion, that the
defendant stay away from the victim and the victim’s residence or place of
employment, and that the defendant have no contact with the victim in person, by
telephone or electronic means, or by mail.

(j) The court may impose and require any or all of the above-mentioned terms of
imprisonment, fine, and conditions, and other reasonable conditions, as it may
determine are fitting and proper to the end that justice may be done, that amends
may be made to society for the breach of the law, for any injury done to any
person resulting from that breach, and generally and specifically for the
reformation and rehabilitation of the probationer, and that should the probationer
violate any of the terms or conditions imposed by the court in the matter, it shall
have authority to modify and change any and all of the terms and conditions and to
reimprison the probationer in the county jail within the limitations of the penalty
of the public offense involved. Upon the defendant being released from the county
jail under the terms of probation as originally granted or any modification
subsequently made, and in all cases where confinement in a county jail has not
been a condition of the grant of probation, the court shall place the defendant or
probationer in and under the charge of the probation officer of the court, for the
period or term fixed for probation. However, upon the payment of any fine
imposed and the fulfillment of all conditions of probation, probation shall cease at
the end of the term of probation, or sooner, in the event of modification. In
counties and cities and counties in which there are facilities for taking fingerprints,
those of each probationer shall be taken and a record of them kept and preserved.

(k) Notwithstanding any other provisions of law to the contrary, except as
provided in Section 13967, as operative on or before September 28, 1994, of the
Government Code and Section 13967.5 of the Government Code and Sections
1202.4, 1463.16, paragraph (1) of subdivision (a) of Section 1463.18, and Section
1464, and Section 1203.04, as operative on or before August 2, 1995, all fines
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collected by a county probation officer in any of the courts of this state, as a
condition of the granting of probation or as a part of the terms of probation, shall
be paid into the county treasury and placed in the general fund for the use and
benefit of the county.

(l) If the court orders restitution to be made to the victim, the board of
supervisors may add a fee to cover the actual administrative cost of collecting
restitution but not to exceed 10 percent of the total amount ordered to be paid. The
fees shall be paid into the general fund of the county treasury for the use and
benefit of the county.

Comment. Section 1203.1 is added to ensure that the amendments made by Chapters 201, 928,
and 931 of the Statutes of 1998 have all been incorporated.

Penal Code § 1214, operative January 1, 2000 (added). Enforcement

SEC. ____. Section 1214 is added to the Penal Code, to read:
1214. (a) If the judgment is for a fine, including a restitution fine ordered

pursuant to Section 1202.4 or Section 1203.04, as operative on or before August 2,
1995, or Section 13967 of the Government Code, as operative on or before
September 28, 1994, with or without imprisonment, the judgment may be enforced
in the manner provided for the enforcement of money judgments generally.

(b) In any case in which a defendant is ordered to pay restitution, the order to
pay restitution (1) is deemed a money judgment if the defendant was informed of
his or her right to have a judicial determination of the amount and was provided
with a hearing, waived a hearing, or stipulated to the amount of the restitution
ordered, and (2) shall be fully enforceable by a victim as if the restitution order
were a civil judgment, and enforceable in the same manner as is provided for the
enforcement of any other money judgment. Upon the victim’s request, the court
shall provide the victim in whose favor the order of restitution is entered with a
certified copy of that order and a copy of the defendant’s disclosure pursuant to
paragraph (4) of subdivision (f) of Section 1202.4, or affidavit or information
pursuant to paragraph (5) of subdivision (f) of Section 1202.4, or report pursuant
to paragraph (7) of subdivision (f) of Section 1202.4. The court also shall provide
this information to the district attorney upon request in connection with an
investigation or prosecution involving perjury or the veracity of the information
contained within the defendant’s financial disclosure. In addition, upon request,
the court shall provide the State Board of Control with a certified copy of any
order imposing a restitution fine or order and a copy of the defendant’s disclosure
pursuant to paragraph (4) of subdivision (f) of Section 1202.4, or affidavit or
information pursuant to paragraph (5) of subdivision (f) of Section 1202.4. A
victim shall have access to all resources available under the law to enforce the
restitution order, including, but not limited to, access to the defendant’s financial
records, use of wage garnishment and lien procedures, information regarding the
defendant’s assets, and the ability to apply for restitution from any fund
established for the purpose of compensating victims in civil cases. Any portion of
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a restitution order that remains unsatisfied after a defendant is no longer on
probation or parole is enforceable by the victim pursuant to this section. Victims
and the State Board of Control shall inform the court whenever an order to pay
restitution is satisfied.

(c) Except as provided in subdivision (d), and notwithstanding the amount in
controversy limitation of Section 85 of the Code of Civil Procedure, a restitution
order or restitution fine that was imposed pursuant to Section 1202.4 by a
municipal court, or by the superior court acting pursuant to subdivision (d) of
Section 1462, may be enforced in the same manner as a money judgment in a
limited civil case.

(d) Chapter 3 (commencing with Section 683.010) of Division 1 of Title 9 of
Part 2 of the Code of Civil Procedure shall not apply to a judgment for any fine or
restitution ordered pursuant to Section 1202.4 or Section 1203.04, as operative on
or before August 2, 1995, or Section 13967 of the Government Code, as operative
on or before September 28, 1994.

(e) (1) This section shall become operative on January 1, 2000, except when all
of the following apply:

(A) A majority of judges of a court apply to the Judicial Council for an
extension.

(B) The judicial application described in paragraph (1) documents the need for
time to adjust restitution procedures and practices, as well as to facilitate judicial
education and training in direct restitution to victims under subdivision (f).

(C) The Judicial Council grants the extension upon finding good cause.
(2) Upon the grant of an extension pursuant to the application of a court under

this subdivision, the provisions of former Section 1202.4 shall continue to apply
with respect to that court. The extension may be for any period of time set by the
Judicial Council, but shall not exceed January 1, 2002, in any case.

Comment. Section 1214, as operative (with exceptions) January 1, 2000, is added to restore
this version of the statute, which was originally added by Chapter 587 of the Statutes of 1998 but
chaptered out by Chapter 931 of the Statutes of 1998.

Penal Code § 1238 (amended). Appealable orders in felony cases

SEC. ____. Section 1238 of the Penal Code is amended to read:
1238. (a) An appeal may be taken by the people from any of the following:
(1) An order setting aside the indictment, information, or complaint.
(2) A judgment for the defendant on a demurrer to the indictment, accusation, or

information.
(3) An order granting a new trial.
(4) An order arresting judgment.
(5) An order made after judgment, affecting the substantial rights of the people.
(6) An order modifying the verdict or finding by reducing the degree of the

offense or the punishment imposed or modifying the offense to a lesser offense.
(7) An order dismissing a case prior to trial made upon motion of the court

pursuant to Section 1385 whenever such order is based upon an order granting
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defendant's motion to return or suppress property or evidence made at a special
hearing as provided in this code.

(8) An order or judgment dismissing or otherwise terminating the action before
the defendant has been placed in jeopardy or where the defendant has waived
jeopardy.

(9) An order denying the motion of the people to reinstate the complaint or a
portion thereof pursuant to Section 871.5.

(10) The imposition of an unlawful sentence, whether or not the court suspends
the execution of the sentence, except that portion of a sentence imposing a prison
term which is based upon a court's choice that a term of imprisonment (A) be the
upper, middle, or lower term, unless the term selected is not set forth in an
applicable statute, or (B) be consecutive or concurrent to another term of
imprisonment, unless an applicable statute requires that the term be consecutive.
As used in this paragraph, "unlawful sentence" means the imposition of a sentence
not authorized by law or the imposition of a sentence based upon an unlawful
order of the court which strikes or otherwise modifies the effect of an
enhancement or prior conviction.

(11) An order recusing the district attorney pursuant to Section 1424.
(b) If, pursuant to paragraph (8) of subdivision (a), the people prosecute an

appeal to decision, or any review of such decision, it shall be binding upon them
and they shall be prohibited from refiling the case which was appealed.

(c) When an appeal is taken pursuant to paragraph (7) of subdivision (a), the
court may review the order granting defendant's motion to return or suppress
property or evidence made at a special hearing as provided in this code.

(d) Nothing contained in this section shall be construed to authorize an appeal
from an order granting probation. Instead, the people may seek appellate review of
any grant of probation, whether or not the court imposes sentence, by means of a
petition for a writ of mandate or prohibition which is filed within 60 days after
probation is granted. The review of any grant of probation shall include review of
any order underlying the grant of probation.

Comment. Paragraph (11) is added to Section 1238(a) for consistency with Section 1424(a)(2)
(appeal from order of recusal in felony case made pursuant to Chapter 1 (commencing with
Section 1235) of Title 9).

Penal Code § 1382 (amended). Time for bringing case to trial

SEC. ____. Section 1382 of the Penal Code, as amended by Section 405.5 of
Chapter 931 of the Statutes of 1998, is amended to read:

1382. (a) The court, unless good cause to the contrary is shown, shall order the
action to be dismissed in the following cases:

(1) When a person has been held to answer for a public offense and an
information is not filed against that person within 15 days.

(2) In a felony case, when a defendant is not brought to trial within 60 days of
the defendant’s arraignment in the superior court, or reinstatement of criminal
proceedings pursuant to Chapter 6 (commencing with Section 1367) of Title 10 of
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Part 2, or, in case the cause is to be tried again following a mistrial, an order
granting a new trial from which an appeal is not taken, or an appeal from the
superior court, within 60 days after the mistrial has been declared, after entry of
the order granting the new trial, or after the filing of the remittitur in the trial court,
or after the issuance of a writ or order which, in effect, grants a new trial, within
60 days after notice of the writ or order is filed in the trial court and served upon
the prosecuting attorney, or within 90 days after notice of the writ or order is filed
in the trial court and served upon the prosecuting attorney in any case where the
district attorney chooses to resubmit the case for a preliminary examination after
an appeal or the issuance of a writ reversing a judgment of conviction upon a plea
of guilty prior to a preliminary hearing. However, an action shall not be dismissed
under this paragraph if either of the following circumstances exist:

(A) The defendant enters a general waiver of the 60-day trial requirement. A
general waiver of the 60-day trial requirement entitles the superior court to set or
continue a trial date without the sanction of dismissal should the case fail to
proceed on the date set for trial. If the defendant, after proper notice to all parties,
later withdraws his or her waiver in the superior court, the defendant shall be
brought to trial within 60 days of the date of that withdrawal. If a general time
waiver is not expressly entered, subparagraph (B) shall apply.

(B) The defendant requests or consents to the setting of a trial date beyond the
60-day period. Whenever a case is set for trial beyond the 60-day period by
request or consent, expressed or implied, of the defendant without a general
waiver, the defendant shall be brought to trial on the date set for trial or within 10
days thereafter.

Whenever a case is set for trial after a defendant enters either a general waiver as
to the 60-day trial requirement or requests or consents, expressed or implied, to the
setting of a trial date beyond the 60-day period pursuant to this paragraph, the
court may not grant a motion of the defendant to vacate the date set for trial and to
set an earlier trial date unless all parties are properly noticed and the court finds
good cause for granting that motion.

(3) Regardless of when the complaint is filed, when a defendant in a
misdemeanor or infraction case is not brought to trial within 30 days after he or
she is arraigned or enters his or her plea, whichever occurs later, if the defendant is
in custody at the time of arraignment or plea, whichever occurs later, or in all other
cases, within 45 days after the defendant’s arraignment or entry of the plea,
whichever occurs later, or in case the cause is to be tried again following a
mistrial, an order granting a new trial from which no appeal is taken, or an appeal
from a judgment in a misdemeanor or infraction case, within 30 days after the
mistrial has been declared, after entry of the order granting the new trial, or after
the remittitur is filed in the trial court. However, an action shall not be dismissed
under this subdivision if any of the following circumstances exist:

(A) The defendant enters a general waiver of the 30-day or 45-day trial
requirement. A general waiver of the 30-day or 45-day trial requirement entitles



EX 28

the court to set or continue a trial date without the sanction of dismissal should the
case fail to proceed on the date set for trial. If the defendant, after proper notice to
all parties, later withdraws his or her waiver, the defendant shall be brought to trial
within 30 days of the date of that withdrawal. If a general time waiver is not
expressly entered, subparagraph (B) shall apply.

(B) The defendant requests or consents to the setting of a trial date beyond the
30-day or 45-day period. In the absence of an express general time waiver from
the defendant, the court shall set a trial date. Whenever a case is set for trial
beyond the 30-day or 45-day period by request or consent, expressed or implied,
of the defendant without a general waiver, the defendant shall be brought to trial
on the date set for trial or within 10 days thereafter.

(C) The defendant in a misdemeanor case has been ordered to appear on a case
set for hearing prior to trial, but the defendant fails to appear on that date and a
bench warrant is issued, or the case is not tried on the date set for trial because of
the defendant’s neglect or failure to appear, in which case the defendant shall be
deemed to have been arraigned within the meaning of this subdivision on the date
of his or her subsequent arraignment on a bench warrant or his or her submission
to the court.

(b) Whenever a defendant has been ordered to appear in superior court on a
felony case set for trial or set for a hearing prior to trial after being held to answer,
if the defendant fails to appear on that date and a bench warrant is issued, the
defendant shall be brought to trial within 60 days after the defendant next appears
in the superior court unless a trial date previously had been set which is beyond
that 60-day period.

(c) If the defendant is not represented by counsel, the defendant shall not be
deemed under this section to have consented to the date for the defendant’s trial
unless the court has explained to the defendant his or her rights under this section
and the effect of his or her consent.

Comment. Section 1382 is amended to delete surplussage. See Section 691 & Comment.

Rev. & Tax. Code § 19280 (technical amendment). Referral of fines and penalties to
Franchise Tax Board

SEC. ____. Section 19280 of the Revenue and Taxation Code, as amended by
Section 450 of Chapter 931 of the Statutes of 1998, is amended to read:

19280. (a)(1) Fines, state or local penalties, forfeitures, restitution fines,
restitution orders, or any other amounts imposed by a superior or municipal court
of the State of California upon a person or any other entity that is due and payable
in an amount totaling no less than two hundred fifty dollars ($250), in the
aggregate, for criminal offenses, including all offenses involving a violation of the
Vehicle Code except offenses relating to parking or registration or offenses by
pedestrians or bicyclists, may, no sooner than 90 days after payment of that
amount becomes delinquent, be referred by the county or the state to the Franchise
Tax Board for collection under guidelines prescribed by the Franchise Tax Board.
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(2) For purposes of this subdivision:
(A) The amounts referred by the county or state under this section may include

any amounts that a government entity may add to the court-imposed obligation as
a result of the underlying offense, trial, or conviction. For purposes of this article,
those amounts shall be deemed to be imposed by the court.

(B) Restitution orders may be referred to the Franchise Tax Board only by a
government entity, as agreed upon by the Franchise Tax Board, provided that all
of the following apply:

(i) The government entity has the authority to collect on behalf of the state or the
victim.

(ii) The government entity shall be responsible for distributing the restitution
order collections, as appropriate.

(iii) The government entity shall ensure, in making the referrals and
distributions, that it coordinates with any other related collection activities that
may occur by counties or other state agencies.

(iv) The government entity shall ensure compliance with laws relating to the
reimbursement of the State Restitution Fund.

(C) The Franchise Tax Board shall establish criteria for referral, which shall
include setting forth a minimum dollar amount subject to referral and collection.

(b) For the period January 1, 1995, to December 31, 1997, inclusive, for
purposes of a manageable implementation and evaluation of the program
authorized by this article, the Franchise Tax Board may limit referrals to nine
counties.

(c) Upon written notice to the obligor from the Franchise Tax Board, any amount
referred to the Franchise Tax Board under subdivision (a) and any interest thereon,
including any interest on the amount referred under subdivision (a) that accrued
prior to the date of referral, shall be treated as final and due and payable to the
State of California, and shall be collected from the obligor by the Franchise Tax
Board in any manner authorized under the law for collection of a delinquent
personal income tax liability, including, but not limited to, issuance of an order
and levy under Article 4 (commencing with Section 706.070) of Chapter 5 of
Division 2 of Title 9 of Part 2 of the Code of Civil Procedure in the manner
provided for earnings withholding orders for taxes.

(d)(1) Part 10 (commencing with Section 17001), this part, Part 10.7
(commencing with Section 21001), and Part 11 (commencing with Section 23001)
shall apply to amounts referred under this article in the same manner and with the
same force and effect and to the full extent as if the language of those laws had
been incorporated in full into this article, except to the extent that any provision is
either inconsistent with this article or is not relevant to this article.

(2) Any information, information sources, or enforcement remedies and
capabilities available to the court or the state referring the amount due described in
subdivision (a), shall be available to the Franchise Tax Board to be used in
conjunction with, or independent of, the information, information sources, or
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remedies and capabilities available to the Franchise Tax Board for purposes of
administering Part 10 (commencing with Section 17001), this part, Part 10.7
(commencing with Section 21001), or Part 11 (commencing with Section 23001).

(e) The activities required to implement and administer this part shall not
interfere with the primary mission of the Franchise Tax Board to administer Part
10 (commencing with Section 17001) and Part 11 (commencing with Section
23001).

(f) For amounts referred for collection under subdivision (a), interest shall accrue
at the greater of the rate applicable to the amount due being collected or the rate
provided under Section 19521. When notice of the amount due includes interest
and is mailed to the obligor and the amount is paid within 15 days after the date of
notice, interest shall not be imposed for the period after the date of notice.

(g) In no event shall a collection under this article be construed as a payment of
income taxes imposed under Part 10 (commencing with Section 17001) or Part 11
(commencing with Section 23001).

Comment. Section 19280 is amended to add the word “or” in subdivision (a)(1).

Veh. Code § 14607.6 (repealed). Vehicle driven by unlicensed driver

SEC. ____. Section 14607.6 of the Vehicle Code, as amended by Section 457 of
Chapter 931 of the Statutes of 1998, is repealed.

14607.6. (a) Notwithstanding any other provision of law, and except as provided
in this section, a motor vehicle is subject to forfeiture as a nuisance if it is driven
on a highway in this state by a driver with a suspended or revoked license, or by an
unlicensed driver, who is a registered owner of the vehicle at the time of
impoundment and has a previous misdemeanor conviction for a violation of
subdivision (a) of Section 12500 or Section 14601, 14601.1, 14601.2, 14601.3,
14601.4, or 14601.5.

(b) A peace officer shall not stop a vehicle for the sole reason of determining
whether the driver is properly licensed.

(c)(1) If a driver is unable to produce a valid driver’s license on the demand of a
peace officer enforcing the provisions of this code, as required by subdivision (b)
of Section 12951, the vehicle shall be impounded regardless of ownership, unless
the peace officer is reasonably able, by other means, to verify that the driver is
properly licensed. Prior to impounding a vehicle, a peace officer shall attempt to
verify the license status of a driver who claims to be properly licensed but is
unable to produce the license on demand of the peace officer.

(2) A peace officer shall not impound a vehicle pursuant to this subdivision if the
license of the driver expired within the preceding 30 days and the driver would
otherwise have been properly licensed.

(3) A peace officer may exercise discretion in a situation where the driver
without a valid license is an employee driving a vehicle registered to the employer
in the course of employment. A peace officer may also exercise discretion in a
situation where the driver without a valid license is the employee of a bona fide
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business establishment or is a person otherwise controlled by such an
establishment and it reasonably appears that an owner of the vehicle, or an agent
of the owner, relinquished possession of the vehicle to the business establishment
solely for servicing or parking of the vehicle or other reasonably similar situations,
and where the vehicle was not to be driven except as directly necessary to
accomplish that business purpose. In this event, if the vehicle can be returned to or
be retrieved by the business establishment or registered owner, the peace officer
may release and not impound the vehicle.

(4) A registered or legal owner of record at the time of impoundment may
request a hearing to determine the validity of the impoundment pursuant to
subdivision (n).

(5) If the driver of a vehicle impounded pursuant to this subdivision was not a
registered owner of the vehicle at the time of impoundment, or if the driver of the
vehicle was a registered owner of the vehicle at the time of impoundment but the
driver does not have a previous conviction for a violation of subdivision (a) of
Section 12500 or Section 14601, 14601.1, 14601.2, 14601.3, 14601.4, or 14601.5,
the vehicle shall be released pursuant to this code and is not subject to forfeiture.

(d)(1) This subdivision applies only if the driver of the vehicle is a registered
owner of the vehicle at the time of impoundment. Except as provided in paragraph
(5) of subdivision (c), if the driver of a vehicle impounded pursuant to subdivision
(c) was a registered owner of the vehicle at the time of impoundment, the
impounding agency shall authorize release of the vehicle if, within three days of
impoundment, the driver of the vehicle at the time of impoundment presents his or
her valid driver’s license, including a valid temporary California driver’s license or
permit, to the impounding agency. The vehicle shall then be released to a
registered owner of record at the time of impoundment, or an agent of that owner
authorized in writing, upon payment of towing and storage charges related to the
impoundment, and any administrative charges authorized by Section 22850.5,
providing that the person claiming the vehicle is properly licensed and the vehicle
is properly registered. A vehicle impounded pursuant to the circumstances
described in paragraph (3) of subdivision (c) shall be released to a registered
owner whether or not the driver of the vehicle at the time of impoundment presents
a valid driver’s license.

(2) If there is a community property interest in the vehicle impounded pursuant
to subdivision (c), owned at the time of impoundment by a person other than the
driver, and the vehicle is the only vehicle available to the driver’s immediate
family that may be operated with a class C driver’s license, the vehicle shall be
released to a registered owner or to the community property interest owner upon
compliance with all of the following requirements:

(A) The registered owner or the community property interest owner requests
release of the vehicle and the owner of the community property interest submits
proof of that interest.
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(B) The registered owner or the community property interest owner submits
proof that he or she, or an authorized driver, is properly licensed and that the
impounded vehicle is properly registered pursuant to this code.

(C) All towing and storage charges related to the impoundment and any
administrative charges authorized pursuant to Section 22850.5 are paid.

(D) The registered owner or the community property interest owner signs a
stipulated vehicle release agreement, as described in paragraph (3), in
consideration for the nonforfeiture of the vehicle. This requirement applies only if
the driver requests release of the vehicle.

(3) A stipulated vehicle release agreement shall provide for the consent of the
signator to the automatic future forfeiture and transfer of title to the state of any
vehicle registered to that person, if the vehicle is driven by a driver with a
suspended or revoked license, or by an unlicensed driver. The agreement shall be
in effect for only as long as it is noted on a driving record maintained by the
department pursuant to Section 1806.1.

(4) The stipulated vehicle release agreement described in paragraph (3) shall be
reported by the impounding agency to the department not later than 10 days after
the day the agreement is signed.

(5) No vehicle shall be released pursuant to paragraph (2) if the driving record of
a registered owner indicates that a prior stipulated vehicle release agreement was
signed by that person.

(e)(1) The impounding agency, in the case of a vehicle that has not been
redeemed pursuant to subdivision (d), or that has not been otherwise released, shall
promptly ascertain from the department the names and addresses of all legal and
registered owners of the vehicle.

(2) The impounding agency, within two days of impoundment, shall send a
notice by certified mail, return receipt requested, to all legal and registered owners
of the vehicle, at the addresses obtained from the department, informing them that
the vehicle is subject to forfeiture and will be sold or otherwise disposed of
pursuant to this section. The notice shall also include instructions for filing a claim
with the district attorney, and the time limits for filing a claim. The notice shall
also inform any legal owner of its right to conduct the sale pursuant to subdivision
(g). If a registered owner was personally served at the time of impoundment with a
notice containing all the information required to be provided by this paragraph, no
further notice is required to be sent to a registered owner. However, a notice shall
still be sent to the legal owners of the vehicle, if any. If notice was not sent to the
legal owner within two working days, the impounding agency shall not charge the
legal owner for more than 15-days’ impoundment when the legal owner redeems
the impounded vehicle.

(3) No processing charges shall be imposed on a legal owner who redeems an
impounded vehicle within 15 days of the impoundment of that vehicle. If no
claims are filed and served within 15 days after the mailing of the notice in
paragraph (2), or if no claims are filed and served within five days of personal
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service of the notice specified in paragraph (2), when no other mailed notice is
required pursuant to paragraph (2), the district attorney shall prepare a written
declaration of forfeiture of the vehicle to the state. A written declaration of
forfeiture signed by the district attorney under this subdivision shall be deemed to
provide good and sufficient title to the forfeited vehicle. A copy of the declaration
shall be provided on request to any person informed of the pending forfeiture
pursuant to paragraph (2). A claim that is filed and is later withdrawn by the
claimant shall be deemed not to have been filed.

(4) If a claim is timely filed and served, then the district attorney shall file a
petition of forfeiture with the appropriate juvenile, municipal, or superior court
within 10 days of the receipt of the claim. The district attorney shall establish an
expedited hearing date in accordance with instructions from the court, and the
court shall hear the matter without delay. The court filing fee, not to exceed fifty
dollars ($50), shall be paid by the claimant, but shall be reimbursed by the
impounding agency if the claimant prevails. To the extent practicable, the civil and
criminal cases shall be heard at the same time in an expedited, consolidated
proceeding. A proceeding in the civil case is a limited civil case.

(5) The burden of proof in the civil case shall be on the prosecuting agency, by a
preponderance of the evidence. All questions that may arise shall be decided and
all other proceedings shall be conducted as in an ordinary civil action. A judgment
of forfeiture does not require as a condition precedent the conviction of a
defendant of an offense which made the vehicle subject to forfeiture. The filing of
a claim within the time limits specified in paragraph (3) is considered a
jurisdictional prerequisite for the availing of the action authorized by that
paragraph.

(6) All right, title, and interest in the vehicle shall vest in the state upon
commission of the act giving rise to the forfeiture.

(f) Any vehicle impounded that is not redeemed pursuant to subdivision (d) and
is subsequently forfeited pursuant to this section shall be sold once an order of
forfeiture is issued by the district attorney of the county of the impounding agency
or a court, as the case may be, pursuant to subdivision (e).

(g) Any legal owner who in the regular course of business conducts sales of
repossessed or surrendered motor vehicles may take possession and conduct the
sale of the forfeited vehicle if it notifies the agency impounding the vehicle of its
intent to conduct the sale within 15 days of the mailing of the notice pursuant to
subdivision (e). Sale of the vehicle after forfeiture pursuant to this subdivision may
be conducted at the time, in the manner, and on the notice usually given by the
legal owner for the sale of repossessed or surrendered vehicles. The proceeds of
any sale conducted by the legal owner shall be disposed of as provided in
subdivision (i).

(h) If the legal owner does not notify the agency impounding the vehicle of its
intent to conduct the sale as provided in subdivision (g), the agency shall offer the
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forfeited vehicle for sale at public auction within 60 days of receiving title to the
vehicle. Low value vehicles shall be disposed of pursuant to subdivision (k).

(i) The proceeds of a sale of a forfeited vehicle shall be disposed of in the
following priority:

(1) To satisfy the towing and storage costs following impoundment, the costs of
providing notice pursuant to subdivision (e), the costs of sale, and the unfunded
costs of judicial proceedings, if any.

(2) To the legal owner in an amount to satisfy the indebtedness owed to the legal
owner remaining as of the date of sale, including accrued interest or finance
charges and delinquency charges, providing that the principal indebtedness was
incurred prior to the date of impoundment.

(3) To the holder of any subordinate lien or encumbrance on the vehicle, other
than a registered or legal owner, to satisfy any indebtedness so secured if written
notification of demand is received before distribution of the proceeds is completed.
The holder of a subordinate lien or encumbrance, if requested, shall furnish
reasonable proof of its interest and, unless it does so upon request, is not entitled to
distribution pursuant to this paragraph.

(4) To any other person, other than a registered or legal owner, who can
reasonably establish an interest in the vehicle, including a community property
interest, to the extent of his or her provable interest, if written notification is
received before distribution of the proceeds is completed.

(5) Of the remaining proceeds, funds shall be made available to pay any local
agency and court costs, that are reasonably related to the implementation of this
section, that remain unsatisfied.

(6) Of the remaining proceeds, half shall be transferred to the Controller for
deposit in the Vehicle Inspection and Repair Fund for the high-polluter repair
assistance and removal program created by Article 9 (commencing with Section
44090) of Chapter 5 of Part 5 of Division 26 of the Health and Safety Code, and
half shall be transferred to the general fund of the city or county of the impounding
agency, or the city or county where the impoundment occurred. A portion of the
local funds may be used to establish a reward fund for persons coming forward
with information leading to the arrest and conviction of hit and run drivers and to
publicize the availability of the reward fund.

(j) The person conducting the sale shall disburse the proceeds of the sale as
provided in subdivision (i) and shall provide a written accounting regarding the
disposition to the impounding agency and, on request, to any person entitled to or
claiming a share of the proceeds, within 15 days after the sale is conducted.

(k) If the vehicle to be sold pursuant to this section is not of the type that can
readily be sold to the public generally, the vehicle shall be conveyed to a licensed
dismantler or donated to an eleemosynary institution. License plates shall be
removed from any vehicle conveyed to a dismantler pursuant to this subdivision.

(l) No vehicle shall be sold pursuant to this section if the impounding agency
determines the vehicle to have been stolen. In this event, the vehicle may be
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claimed by the registered owner at any time after impoundment, providing the
vehicle registration is current and the registered owner has no outstanding traffic
violations or parking penalties on his or her driving record or on the registration
record of any vehicle registered to the person. If the identity of the legal and
registered owners of the vehicle cannot be reasonably ascertained, the vehicle may
be sold.

(m) Any owner of a vehicle who suffers any loss due to the impoundment or
forfeiture of any vehicle pursuant to this section may recover the amount of the
loss from the unlicensed, suspended, or revoked driver. If possession of a vehicle
has been tendered to a business establishment in good faith, and an unlicensed
driver employed or otherwise directed by the business establishment is the cause
of the impoundment of the vehicle, a registered owner of the impounded vehicle
may recover damages for the loss of use of the vehicle from the business
establishment.

(n)(1) The impounding agency, if requested to do so not later than 10 days after
the date the vehicle was impounded, shall provide the opportunity for a
poststorage hearing to determine the validity of the storage to the persons who
were the registered and legal owners of the vehicle at the time of impoundment,
except that the hearing shall be requested within three days after the date the
vehicle was impounded if personal service was provided to a registered owner
pursuant to paragraph (2) of subdivision (e) and no mailed notice is required.

(2) The poststorage hearing shall be conducted not later than two days after the
date it was requested. The impounding agency may authorize its own officer or
employee to conduct the hearing if the hearing officer is not the same person who
directed the storage of the vehicle. Failure of either the registered or legal owner to
request a hearing as provided in paragraph (1) or to attend a scheduled hearing
shall satisfy the poststorage hearing requirement.

(3) The agency employing the person who directed the storage is responsible for
the costs incurred for towing and storage if it is determined that the driver at the
time of impoundment had a valid driver’s license.

(o) As used in this section, “days” means workdays not including weekends and
holidays.

(p) Charges for towing and storage for any vehicle impounded pursuant to this
section shall not exceed the normal towing and storage rates for other vehicle
towing and storage conducted by the impounding agency in the normal course of
business.

(q) The Judicial Council and the Department of Justice may prescribe standard
forms and procedures for implementation of this section to be used by all
jurisdictions throughout the state.

(r) The impounding agency may act as the agent of the state in carrying out this
section.
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(s) No vehicle shall be impounded pursuant to this section if the driver has a
valid license but the license is for a class of vehicle other than the vehicle operated
by the driver.

(t) This section does not apply to vehicles subject to Sections 14608 and 14609,
if there has been compliance with the procedures in those sections.

Comment. Section 14607.6 as amended by Section 457 of Chapter 931 of the Statutes of 1998
is repealed and the section is reenacted to eliminate any uncertainty about which version is in
effect.

Veh. Code § 14607.6 (repealed). Vehicle driven by unlicensed driver

SEC. ____. Section 14607.6 of the Vehicle Code, as amended by Section 457.5
of Chapter 931 of the Statutes of 1998, is repealed.

14607.6. (a) Notwithstanding any other provision of law, and except as provided
in this section, a motor vehicle is subject to forfeiture as a nuisance if it is driven
on a highway in this state by a driver with a suspended or revoked license, or by an
unlicensed driver, who is a registered owner of the vehicle at the time of
impoundment and has a previous misdemeanor conviction for a violation of
subdivision (a) of Section 12500 or Section 14601, 14601.1, 14601.2, 14601.3,
14601.4, or 14601.5.

(b) A peace officer shall not stop a vehicle for the sole reason of determining
whether the driver is properly licensed.

(c)(1) If a driver is unable to produce a valid driver’s license on the demand of a
peace officer enforcing the provisions of this code, as required by subdivision (b)
of Section 12951, the vehicle shall be impounded regardless of ownership, unless
the peace officer is reasonably able, by other means, to verify that the driver is
properly licensed. Prior to impounding a vehicle, a peace officer shall attempt to
verify the license status of a driver who claims to be properly licensed but is
unable to produce the license on demand of the peace officer.

(2) A peace officer shall not impound a vehicle pursuant to this subdivision if the
license of the driver expired within the preceding 30 days and the driver would
otherwise have been properly licensed.

(3) A peace officer may exercise discretion in a situation where the driver
without a valid license is an employee driving a vehicle registered to the employer
in the course of employment. A peace officer may also exercise discretion in a
situation where the driver without a valid license is the employee of a bona fide
business establishment or is a person otherwise controlled by such an
establishment and it reasonably appears that an owner of the vehicle, or an agent
of the owner, relinquished possession of the vehicle to the business establishment
solely for servicing or parking of the vehicle or other reasonably similar situations,
and where the vehicle was not to be driven except as directly necessary to
accomplish that business purpose. In this event, if the vehicle can be returned to or
be retrieved by the business establishment or registered owner, the peace officer
may release and not impound the vehicle.
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(4) A registered or legal owner of record at the time of impoundment may
request a hearing to determine the validity of the impoundment pursuant to
subdivision (n).

(5) If the driver of a vehicle impounded pursuant to this subdivision was not a
registered owner of the vehicle at the time of impoundment, or if the driver of the
vehicle was a registered owner of the vehicle at the time of impoundment but the
driver does not have a previous conviction for a violation of subdivision (a) of
Section 12500 or Section 14601, 14601.1, 14601.2, 14601.3, 14601.4, or 14601.5,
the vehicle shall be released pursuant to this code and is not subject to forfeiture.

(d)(1) This subdivision applies only if the driver of the vehicle is a registered
owner of the vehicle at the time of impoundment. Except as provided in paragraph
(5) of subdivision (c), if the driver of a vehicle impounded pursuant to subdivision
(c) was a registered owner of the vehicle at the time of impoundment, the
impounding agency shall authorize release of the vehicle if, within three days of
impoundment, the driver of the vehicle at the time of impoundment presents his or
her valid driver’s license, including a valid temporary California driver’s license or
permit, to the impounding agency. The vehicle shall then be released to a
registered owner of record at the time of impoundment, or an agent of that owner
authorized in writing, upon payment of towing and storage charges related to the
impoundment, and any administrative charges authorized by Section 22850.5,
providing that the person claiming the vehicle is properly licensed and the vehicle
is properly registered. A vehicle impounded pursuant to the circumstances
described in paragraph (3) of subdivision (c) shall be released to a registered
owner whether or not the driver of the vehicle at the time of impoundment presents
a valid driver’s license.

(2) If there is a community property interest in the vehicle impounded pursuant
to subdivision (c), owned at the time of impoundment by a person other than the
driver, and the vehicle is the only vehicle available to the driver’s immediate
family that may be operated with a class C driver’s license, the vehicle shall be
released to a registered owner or to the community property interest owner upon
compliance with all of the following requirements:

(A) The registered owner or the community property interest owner requests
release of the vehicle and the owner of the community property interest submits
proof of that interest.

(B) The registered owner or the community property interest owner submits
proof that he or she, or an authorized driver, is properly licensed and that the
impounded vehicle is properly registered pursuant to this code.

(C) All towing and storage charges related to the impoundment and any
administrative charges authorized pursuant to Section 22850.5 are paid.

(D) The registered owner or the community property interest owner signs a
stipulated vehicle release agreement, as described in paragraph (3), in
consideration for the nonforfeiture of the vehicle. This requirement applies only if
the driver requests release of the vehicle.
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(3) A stipulated vehicle release agreement shall provide for the consent of the
signator to the automatic future forfeiture and transfer of title to the state of any
vehicle registered to that person, if the vehicle is driven by a driver with a
suspended or revoked license, or by an unlicensed driver. The agreement shall be
in effect for only as long as it is noted on a driving record maintained by the
department pursuant to Section 1806.1.

(4) The stipulated vehicle release agreement described in paragraph (3) shall be
reported by the impounding agency to the department not later than 10 days after
the day the agreement is signed.

(5) No vehicle shall be released pursuant to paragraph (2) if the driving record of
a registered owner indicates that a prior stipulated vehicle release agreement was
signed by that person.

(e)(1) The impounding agency, in the case of a vehicle that has not been
redeemed pursuant to subdivision (d), or that has not been otherwise released, shall
promptly ascertain from the department the names and addresses of all legal and
registered owners of the vehicle.

(2) The impounding agency, within two days of impoundment, shall send a
notice by certified mail, return receipt requested, to all legal and registered owners
of the vehicle, at the addresses obtained from the department, informing them that
the vehicle is subject to forfeiture and will be sold or otherwise disposed of
pursuant to this section. The notice shall also include instructions for filing a claim
with the district attorney, and the time limits for filing a claim. The notice shall
also inform any legal owner of its right to conduct the sale pursuant to subdivision
(g). If a registered owner was personally served at the time of impoundment with a
notice containing all the information required to be provided by this paragraph, no
further notice is required to be sent to a registered owner. However, a notice shall
still be sent to the legal owners of the vehicle, if any. If notice was not sent to the
legal owner within two working days, the impounding agency shall not charge the
legal owner for more than 15-days’ impoundment when the legal owner redeems
the impounded vehicle.

(3) No processing charges shall be imposed on a legal owner who redeems an
impounded vehicle within 15 days of the impoundment of that vehicle. If no
claims are filed and served within 15 days after the mailing of the notice in
paragraph (2), or if no claims are filed and served within five days of personal
service of the notice specified in paragraph (2), when no other mailed notice is
required pursuant to paragraph (2), the district attorney shall prepare a written
declaration of forfeiture of the vehicle to the state. A written declaration of
forfeiture signed by the district attorney under this subdivision shall be deemed to
provide good and sufficient title to the forfeited vehicle. A copy of the declaration
shall be provided on request to any person informed of the pending forfeiture
pursuant to paragraph (2). A claim that is filed and is later withdrawn by the
claimant shall be deemed not to have been filed.
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(4) If a claim is timely filed and served, then the district attorney shall file a
petition of forfeiture with the appropriate juvenile, municipal, or superior court
within 10 days of the receipt of the claim. The district attorney shall establish an
expedited hearing date in accordance with instructions from the court, and the
court shall hear the matter without delay. The court filing fee, not to exceed fifty
dollars ($50), shall be paid by the claimant, but shall be reimbursed by the
impounding agency if the claimant prevails. To the extent practicable, the civil and
criminal cases shall be heard at the same time in an expedited, consolidated
proceeding. A proceeding in the civil case is a limited civil case.

(5) The burden of proof in the civil case shall be on the prosecuting agency, by a
preponderance of the evidence. All questions that may arise shall be decided and
all other proceedings shall be conducted as in an ordinary civil action. A judgment
of forfeiture does not require as a condition precedent the conviction of a
defendant of an offense which made the vehicle subject to forfeiture. The filing of
a claim within the time limits specified in paragraph (3) is considered a
jurisdictional prerequisite for the availing of the action authorized by that
paragraph.

(6) All right, title, and interest in the vehicle shall vest in the state upon
commission of the act giving rise to the forfeiture.

(f) Any vehicle impounded that is not redeemed pursuant to subdivision (d) and
is subsequently forfeited pursuant to this section shall be sold once an order of
forfeiture is issued by the district attorney of the county of the impounding agency
or a court, as the case may be, pursuant to subdivision (e).

(g) Any legal owner who is a motor vehicle dealer, bank, credit union,
acceptance corporation, or other licensed financial institution legally operating in
this state, or the agent of that legal owner, may take possession and conduct the
sale of the forfeited vehicle if the legal owner or agent notifies the agency
impounding the vehicle of its intent to conduct the sale within 15 days of the
mailing of the notice pursuant to subdivision (e). Sale of the vehicle after forfeiture
pursuant to this subdivision may be conducted at the time, in the manner, and on
the notice usually given for the sale of repossessed or surrendered vehicles. The
proceeds of any sale conducted by or on behalf of the legal owner shall be
disposed of as provided in subdivision (i). A notice pursuant to this subdivision
may be presented in person, by certified mail, by facsimile transmission, or by
electronic mail.

(h) If the legal owner or agent of the owner does not notify the agency
impounding the vehicle of its intent to conduct the sale as provided in subdivision
(g), the agency shall offer the forfeited vehicle for sale at public auction within 60
days of receiving title to the vehicle. Low value vehicles shall be disposed of
pursuant to subdivision (k).

(i) The proceeds of a sale of a forfeited vehicle shall be disposed of in the
following priority:
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(1) To satisfy the towing and storage costs following impoundment, the costs of
providing notice pursuant to subdivision (e), the costs of sale, and the unfunded
costs of judicial proceedings, if any.

(2) To the legal owner in an amount to satisfy the indebtedness owed to the legal
owner remaining as of the date of sale, including accrued interest or finance
charges and delinquency charges, providing that the principal indebtedness was
incurred prior to the date of impoundment.

(3) To the holder of any subordinate lien or encumbrance on the vehicle, other
than a registered or legal owner, to satisfy any indebtedness so secured if written
notification of demand is received before distribution of the proceeds is completed.
The holder of a subordinate lien or encumbrance, if requested, shall furnish
reasonable proof of its interest and, unless it does so upon request, is not entitled to
distribution pursuant to this paragraph.

(4) To any other person, other than a registered or legal owner, who can
reasonably establish an interest in the vehicle, including a community property
interest, to the extent of his or her provable interest, if written notification is
received before distribution of the proceeds is completed.

(5) Of the remaining proceeds, funds shall be made available to pay any local
agency and court costs, that are reasonably related to the implementation of this
section, that remain unsatisfied.

(6) Of the remaining proceeds, half shall be transferred to the Controller for
deposit in the Vehicle Inspection and Repair Fund for the high-polluter repair
assistance and removal program created by Article 9 (commencing with Section
44090) of Chapter 5 of Part 5 of Division 26 of the Health and Safety Code, and
half shall be transferred to the general fund of the city or county of the impounding
agency, or the city or county where the impoundment occurred. A portion of the
local funds may be used to establish a reward fund for persons coming forward
with information leading to the arrest and conviction of hit and run drivers and to
publicize the availability of the reward fund.

(j) The person conducting the sale shall disburse the proceeds of the sale as
provided in subdivision (i) and shall provide a written accounting regarding the
disposition to the impounding agency and, on request, to any person entitled to or
claiming a share of the proceeds, within 15 days after the sale is conducted.

(k) If the vehicle to be sold pursuant to this section is not of the type that can
readily be sold to the public generally, the vehicle shall be conveyed to a licensed
dismantler or donated to an eleemosynary institution. License plates shall be
removed from any vehicle conveyed to a dismantler pursuant to this subdivision.

(l) No vehicle shall be sold pursuant to this section if the impounding agency
determines the vehicle to have been stolen. In this event, the vehicle may be
claimed by the registered owner at any time after impoundment, providing the
vehicle registration is current and the registered owner has no outstanding traffic
violations or parking penalties on his or her driving record or on the registration
record of any vehicle registered to the person. If the identity of the legal and
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registered owners of the vehicle cannot be reasonably ascertained, the vehicle may
be sold.

(m) Any owner of a vehicle who suffers any loss due to the impoundment or
forfeiture of any vehicle pursuant to this section may recover the amount of the
loss from the unlicensed, suspended, or revoked driver. If possession of a vehicle
has been tendered to a business establishment in good faith, and an unlicensed
driver employed or otherwise directed by the business establishment is the cause
of the impoundment of the vehicle, a registered owner of the impounded vehicle
may recover damages for the loss of use of the vehicle from the business
establishment.

(n)(1) The impounding agency, if requested to do so not later than 10 days after
the date the vehicle was impounded, shall provide the opportunity for a
poststorage hearing to determine the validity of the storage to the persons who
were the registered and legal owners of the vehicle at the time of impoundment,
except that the hearing shall be requested within three days after the date the
vehicle was impounded if personal service was provided to a registered owner
pursuant to paragraph (2) of subdivision (e) and no mailed notice is required.

(2) The poststorage hearing shall be conducted not later than two days after the
date it was requested. The impounding agency may authorize its own officer or
employee to conduct the hearing if the hearing officer is not the same person who
directed the storage of the vehicle. Failure of either the registered or legal owner to
request a hearing as provided in paragraph (1) or to attend a scheduled hearing
shall satisfy the poststorage hearing requirement.

(3) The agency employing the person who directed the storage is responsible for
the costs incurred for towing and storage if it is determined that the driver at the
time of impoundment had a valid driver’s license.

(o) As used in this section, “days” means workdays not including weekends and
holidays.

(p) Charges for towing and storage for any vehicle impounded pursuant to this
section shall not exceed the normal towing and storage rates for other vehicle
towing and storage conducted by the impounding agency in the normal course of
business.

(q) The Judicial Council and the Department of Justice may prescribe standard
forms and procedures for implementation of this section to be used by all
jurisdictions throughout the state.

(r) The impounding agency may act as the agent of the state in carrying out this
section.

(s) No vehicle shall be impounded pursuant to this section if the driver has a
valid license but the license is for a class of vehicle other than the vehicle operated
by the driver.

(t) This section does not apply to vehicles subject to Sections 14608 and 14609,
if there has been compliance with the procedures in those sections.
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(u) As used in this section, “district attorney” includes a city attorney charged
with the duty of prosecuting misdemeanor offenses.

(v) The agent of a legal owner acting pursuant to subdivision (g) shall be
licensed, or exempt from licensure, pursuant to Chapter 11 (commencing with
Section 7500) of Division 3 of the Business and Professions Code.

Comment. Section 14607.6 as amended by Section 457.5 of Chapter 931 of the Statutes of
1998 is repealed and the section is reenacted to eliminate any uncertainty about which version is
in effect.

Veh. Code § 14607.6 (added). Vehicle driven by unlicensed driver

SEC. ____. Section 14607.6 is added to the Vehicle Code, to read:
14607.6. (a) Notwithstanding any other provision of law, and except as provided

in this section, a motor vehicle is subject to forfeiture as a nuisance if it is driven
on a highway in this state by a driver with a suspended or revoked license, or by an
unlicensed driver, who is a registered owner of the vehicle at the time of
impoundment and has a previous misdemeanor conviction for a violation of
subdivision (a) of Section 12500 or Section 14601, 14601.1, 14601.2, 14601.3,
14601.4, or 14601.5.

(b) A peace officer shall not stop a vehicle for the sole reason of determining
whether the driver is properly licensed.

(c)(1) If a driver is unable to produce a valid driver’s license on the demand of a
peace officer enforcing the provisions of this code, as required by subdivision (b)
of Section 12951, the vehicle shall be impounded regardless of ownership, unless
the peace officer is reasonably able, by other means, to verify that the driver is
properly licensed. Prior to impounding a vehicle, a peace officer shall attempt to
verify the license status of a driver who claims to be properly licensed but is
unable to produce the license on demand of the peace officer.

(2) A peace officer shall not impound a vehicle pursuant to this subdivision if the
license of the driver expired within the preceding 30 days and the driver would
otherwise have been properly licensed.

(3) A peace officer may exercise discretion in a situation where the driver
without a valid license is an employee driving a vehicle registered to the employer
in the course of employment. A peace officer may also exercise discretion in a
situation where the driver without a valid license is the employee of a bona fide
business establishment or is a person otherwise controlled by such an
establishment and it reasonably appears that an owner of the vehicle, or an agent
of the owner, relinquished possession of the vehicle to the business establishment
solely for servicing or parking of the vehicle or other reasonably similar situations,
and where the vehicle was not to be driven except as directly necessary to
accomplish that business purpose. In this event, if the vehicle can be returned to or
be retrieved by the business establishment or registered owner, the peace officer
may release and not impound the vehicle.
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(4) A registered or legal owner of record at the time of impoundment may
request a hearing to determine the validity of the impoundment pursuant to
subdivision (n).

(5) If the driver of a vehicle impounded pursuant to this subdivision was not a
registered owner of the vehicle at the time of impoundment, or if the driver of the
vehicle was a registered owner of the vehicle at the time of impoundment but the
driver does not have a previous conviction for a violation of subdivision (a) of
Section 12500 or Section 14601, 14601.1, 14601.2, 14601.3, 14601.4, or 14601.5,
the vehicle shall be released pursuant to this code and is not subject to forfeiture.

(d)(1) This subdivision applies only if the driver of the vehicle is a registered
owner of the vehicle at the time of impoundment. Except as provided in paragraph
(5) of subdivision (c), if the driver of a vehicle impounded pursuant to subdivision
(c) was a registered owner of the vehicle at the time of impoundment, the
impounding agency shall authorize release of the vehicle if, within three days of
impoundment, the driver of the vehicle at the time of impoundment presents his or
her valid driver’s license, including a valid temporary California driver’s license or
permit, to the impounding agency. The vehicle shall then be released to a
registered owner of record at the time of impoundment, or an agent of that owner
authorized in writing, upon payment of towing and storage charges related to the
impoundment, and any administrative charges authorized by Section 22850.5,
providing that the person claiming the vehicle is properly licensed and the vehicle
is properly registered. A vehicle impounded pursuant to the circumstances
described in paragraph (3) of subdivision (c) shall be released to a registered
owner whether or not the driver of the vehicle at the time of impoundment presents
a valid driver’s license.

(2) If there is a community property interest in the vehicle impounded pursuant
to subdivision (c), owned at the time of impoundment by a person other than the
driver, and the vehicle is the only vehicle available to the driver’s immediate
family that may be operated with a class C driver’s license, the vehicle shall be
released to a registered owner or to the community property interest owner upon
compliance with all of the following requirements:

(A) The registered owner or the community property interest owner requests
release of the vehicle and the owner of the community property interest submits
proof of that interest.

(B) The registered owner or the community property interest owner submits
proof that he or she, or an authorized driver, is properly licensed and that the
impounded vehicle is properly registered pursuant to this code.

(C) All towing and storage charges related to the impoundment and any
administrative charges authorized pursuant to Section 22850.5 are paid.

(D) The registered owner or the community property interest owner signs a
stipulated vehicle release agreement, as described in paragraph (3), in
consideration for the nonforfeiture of the vehicle. This requirement applies only if
the driver requests release of the vehicle.
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(3) A stipulated vehicle release agreement shall provide for the consent of the
signator to the automatic future forfeiture and transfer of title to the state of any
vehicle registered to that person, if the vehicle is driven by a driver with a
suspended or revoked license, or by an unlicensed driver. The agreement shall be
in effect for only as long as it is noted on a driving record maintained by the
department pursuant to Section 1806.1.

(4) The stipulated vehicle release agreement described in paragraph (3) shall be
reported by the impounding agency to the department not later than 10 days after
the day the agreement is signed.

(5) No vehicle shall be released pursuant to paragraph (2) if the driving record of
a registered owner indicates that a prior stipulated vehicle release agreement was
signed by that person.

(e)(1) The impounding agency, in the case of a vehicle that has not been
redeemed pursuant to subdivision (d), or that has not been otherwise released, shall
promptly ascertain from the department the names and addresses of all legal and
registered owners of the vehicle.

(2) The impounding agency, within two days of impoundment, shall send a
notice by certified mail, return receipt requested, to all legal and registered owners
of the vehicle, at the addresses obtained from the department, informing them that
the vehicle is subject to forfeiture and will be sold or otherwise disposed of
pursuant to this section. The notice shall also include instructions for filing a claim
with the district attorney, and the time limits for filing a claim. The notice shall
also inform any legal owner of its right to conduct the sale pursuant to subdivision
(g). If a registered owner was personally served at the time of impoundment with a
notice containing all the information required to be provided by this paragraph, no
further notice is required to be sent to a registered owner. However, a notice shall
still be sent to the legal owners of the vehicle, if any. If notice was not sent to the
legal owner within two working days, the impounding agency shall not charge the
legal owner for more than 15-days’ impoundment when the legal owner redeems
the impounded vehicle.

(3) No processing charges shall be imposed on a legal owner who redeems an
impounded vehicle within 15 days of the impoundment of that vehicle. If no
claims are filed and served within 15 days after the mailing of the notice in
paragraph (2), or if no claims are filed and served within five days of personal
service of the notice specified in paragraph (2), when no other mailed notice is
required pursuant to paragraph (2), the district attorney shall prepare a written
declaration of forfeiture of the vehicle to the state. A written declaration of
forfeiture signed by the district attorney under this subdivision shall be deemed to
provide good and sufficient title to the forfeited vehicle. A copy of the declaration
shall be provided on request to any person informed of the pending forfeiture
pursuant to paragraph (2). A claim that is filed and is later withdrawn by the
claimant shall be deemed not to have been filed.
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(4) If a claim is timely filed and served, then the district attorney shall file a
petition of forfeiture with the appropriate juvenile, municipal, or superior court
within 10 days of the receipt of the claim. The district attorney shall establish an
expedited hearing date in accordance with instructions from the court, and the
court shall hear the matter without delay. The court filing fee, not to exceed fifty
dollars ($50), shall be paid by the claimant, but shall be reimbursed by the
impounding agency if the claimant prevails. To the extent practicable, the civil and
criminal cases shall be heard at the same time in an expedited, consolidated
proceeding. A proceeding in the civil case is a limited civil case.

(5) The burden of proof in the civil case shall be on the prosecuting agency, by a
preponderance of the evidence. All questions that may arise shall be decided and
all other proceedings shall be conducted as in an ordinary civil action. A judgment
of forfeiture does not require as a condition precedent the conviction of a
defendant of an offense which made the vehicle subject to forfeiture. The filing of
a claim within the time limits specified in paragraph (3) is considered a
jurisdictional prerequisite for the availing of the action authorized by that
paragraph.

(6) All right, title, and interest in the vehicle shall vest in the state upon
commission of the act giving rise to the forfeiture.

(f) Any vehicle impounded that is not redeemed pursuant to subdivision (d) and
is subsequently forfeited pursuant to this section shall be sold once an order of
forfeiture is issued by the district attorney of the county of the impounding agency
or a court, as the case may be, pursuant to subdivision (e).

(g) Any legal owner who is a motor vehicle dealer, bank, credit union,
acceptance corporation, or other licensed financial institution legally operating in
this state, or the agent of that legal owner, may take possession and conduct the
sale of the forfeited vehicle if the legal owner or agent notifies the agency
impounding the vehicle of its intent to conduct the sale within 15 days of the
mailing of the notice pursuant to subdivision (e). Sale of the vehicle after forfeiture
pursuant to this subdivision may be conducted at the time, in the manner, and on
the notice usually given for the sale of repossessed or surrendered vehicles. The
proceeds of any sale conducted by or on behalf of the legal owner shall be
disposed of as provided in subdivision (i). A notice pursuant to this subdivision
may be presented in person, by certified mail, by facsimile transmission, or by
electronic mail.

(h) If the legal owner or agent of the owner does not notify the agency
impounding the vehicle of its intent to conduct the sale as provided in subdivision
(g), the agency shall offer the forfeited vehicle for sale at public auction within 60
days of receiving title to the vehicle. Low value vehicles shall be disposed of
pursuant to subdivision (k).

(i) The proceeds of a sale of a forfeited vehicle shall be disposed of in the
following priority:
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(1) To satisfy the towing and storage costs following impoundment, the costs of
providing notice pursuant to subdivision (e), the costs of sale, and the unfunded
costs of judicial proceedings, if any.

(2) To the legal owner in an amount to satisfy the indebtedness owed to the legal
owner remaining as of the date of sale, including accrued interest or finance
charges and delinquency charges, providing that the principal indebtedness was
incurred prior to the date of impoundment.

(3) To the holder of any subordinate lien or encumbrance on the vehicle, other
than a registered or legal owner, to satisfy any indebtedness so secured if written
notification of demand is received before distribution of the proceeds is completed.
The holder of a subordinate lien or encumbrance, if requested, shall furnish
reasonable proof of its interest and, unless it does so upon request, is not entitled to
distribution pursuant to this paragraph.

(4) To any other person, other than a registered or legal owner, who can
reasonably establish an interest in the vehicle, including a community property
interest, to the extent of his or her provable interest, if written notification is
received before distribution of the proceeds is completed.

(5) Of the remaining proceeds, funds shall be made available to pay any local
agency and court costs, that are reasonably related to the implementation of this
section, that remain unsatisfied.

(6) Of the remaining proceeds, half shall be transferred to the Controller for
deposit in the Vehicle Inspection and Repair Fund for the high-polluter repair
assistance and removal program created by Article 9 (commencing with Section
44090) of Chapter 5 of Part 5 of Division 26 of the Health and Safety Code, and
half shall be transferred to the general fund of the city or county of the impounding
agency, or the city or county where the impoundment occurred. A portion of the
local funds may be used to establish a reward fund for persons coming forward
with information leading to the arrest and conviction of hit and run drivers and to
publicize the availability of the reward fund.

(j) The person conducting the sale shall disburse the proceeds of the sale as
provided in subdivision (i) and shall provide a written accounting regarding the
disposition to the impounding agency and, on request, to any person entitled to or
claiming a share of the proceeds, within 15 days after the sale is conducted.

(k) If the vehicle to be sold pursuant to this section is not of the type that can
readily be sold to the public generally, the vehicle shall be conveyed to a licensed
dismantler or donated to an eleemosynary institution. License plates shall be
removed from any vehicle conveyed to a dismantler pursuant to this subdivision.

(l) No vehicle shall be sold pursuant to this section if the impounding agency
determines the vehicle to have been stolen. In this event, the vehicle may be
claimed by the registered owner at any time after impoundment, providing the
vehicle registration is current and the registered owner has no outstanding traffic
violations or parking penalties on his or her driving record or on the registration
record of any vehicle registered to the person. If the identity of the legal and
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registered owners of the vehicle cannot be reasonably ascertained, the vehicle may
be sold.

(m) Any owner of a vehicle who suffers any loss due to the impoundment or
forfeiture of any vehicle pursuant to this section may recover the amount of the
loss from the unlicensed, suspended, or revoked driver. If possession of a vehicle
has been tendered to a business establishment in good faith, and an unlicensed
driver employed or otherwise directed by the business establishment is the cause
of the impoundment of the vehicle, a registered owner of the impounded vehicle
may recover damages for the loss of use of the vehicle from the business
establishment.

(n)(1) The impounding agency, if requested to do so not later than 10 days after
the date the vehicle was impounded, shall provide the opportunity for a
poststorage hearing to determine the validity of the storage to the persons who
were the registered and legal owners of the vehicle at the time of impoundment,
except that the hearing shall be requested within three days after the date the
vehicle was impounded if personal service was provided to a registered owner
pursuant to paragraph (2) of subdivision (e) and no mailed notice is required.

(2) The poststorage hearing shall be conducted not later than two days after the
date it was requested. The impounding agency may authorize its own officer or
employee to conduct the hearing if the hearing officer is not the same person who
directed the storage of the vehicle. Failure of either the registered or legal owner to
request a hearing as provided in paragraph (1) or to attend a scheduled hearing
shall satisfy the poststorage hearing requirement.

(3) The agency employing the person who directed the storage is responsible for
the costs incurred for towing and storage if it is determined that the driver at the
time of impoundment had a valid driver’s license.

(o) As used in this section, “days” means workdays not including weekends and
holidays.

(p) Charges for towing and storage for any vehicle impounded pursuant to this
section shall not exceed the normal towing and storage rates for other vehicle
towing and storage conducted by the impounding agency in the normal course of
business.

(q) The Judicial Council and the Department of Justice may prescribe standard
forms and procedures for implementation of this section to be used by all
jurisdictions throughout the state.

(r) The impounding agency may act as the agent of the state in carrying out this
section.

(s) No vehicle shall be impounded pursuant to this section if the driver has a
valid license but the license is for a class of vehicle other than the vehicle operated
by the driver.

(t) This section does not apply to vehicles subject to Sections 14608 and 14609,
if there has been compliance with the procedures in those sections.
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(u) As used in this section, “district attorney” includes a city attorney charged
with the duty of prosecuting misdemeanor offenses.

(v) The agent of a legal owner acting pursuant to subdivision (g) shall be
licensed, or exempt from licensure, pursuant to Chapter 11 (commencing with
Section 7500) of Division 3 of the Business and Professions Code.

Comment. Section 14607.6 is added to ensure that the amendments made by Chapter 582 and
the amendments made by Chapter 931 of the Statutes of 1998 have both been incorporated.


