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Date of Valuation in Eminent Domain

INTRODUCTION

Attached is a staff draft tentative recommendation incorporating the

Commission’s decisions thus far on issues in California’s eminent domain date of

valuation scheme. That scheme appears to be constitutionally defective in failing

to recognize material increases in the value of the property between the date of

valuation of the property and the date the eminent domain award is paid by the

condemnor. See Kirby Forest Industries, Inc. v. United States, 467 U.S. 1 (1984).

The staff will circulate this tentative recommendation for comment after

approval by the Commission, with any necessary revisions.

DRAFT TENTATIVE RECOMMENDATION

Under the draft tentative recommendation, the date of valuation would be the

date of commencement of trial on compensation issues. While this would not

completely cure the Kirby problem, it would minimize the number of cases in

which the problem would arise by bringing the date of valuation closer to the

date of payment of the award. This, combined with the fact that interest accrues

on the award from the date of entry of judgment, should eliminate the Kirby

problem in all but the most unusual cases.

For the unusual case, the draft tentative recommendation provides a scheme

for determining a property owner’s demand to augment the award for a material

increase in the value of the property. Under this scheme, the property owner may

recover litigation expenses incurred to establish the demand, but must pay

litigation expenses on failure to establish the demand. While this scheme may

appear to be somewhat draconian, remember that (1) the costs of revaluation will

be so substantial that sanctions should be designed to force the parties to act

reasonably in their demands and responses, and (2) property owners
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disappointed in the results of the original valuation trial should be deterred from

routinely using this scheme as simply another bite of the apple.

Here is the scheme as set out in the draft tentative recommendation:

Code Civ. Proc. § 1268.040 (added). Augmentation of judgment
for material increase in market value

1268.040. (a) If there is a material change in the fair market value
of property taken by eminent domain between the date of valuation
and the date of payment or deposit by the plaintiff of the full
amount required by the judgment, with the result that the amount
of the judgment, including any interest on the compensation
awarded in the proceeding, is substantially below the fair market
value of the property on the date of the payment or deposit, the
defendant may obtain an augmentation of the judgment pursuant
to the procedure provided in this section.

(b) Within 30 days after the plaintiff’s payment or deposit of the
full amount required by the judgment, the defendant may file with
the court and serve on the plaintiff a demand for augmentation of
the judgment. The demand shall be accompanied by the
defendant’s affidavit and supporting evidence demonstrating a
material change in the fair market value of the property between
the date of valuation and the date of the payment or deposit and
establishing the fair market value of the property on the date of the
payment or deposit.

(c) Within 30 days after service of the defendant’s demand, the
plaintiff shall file with the court and serve on the defendant a
response to the demand. Failure of the plaintiff to respond is an
acceptance of the demand. On acceptance of the demand, the court
shall augment the judgment by the amount demanded.

(d) If, after a trial of the facts, the court determines that there is a
material change in the fair market value of the property between
the date of valuation and the date of payment or deposit of the full
amount required by the judgment, with the result that the amount
of the judgment, including any interest on the compensation
awarded in the proceeding, is substantially below the fair market
value of the property on the date of the payment or deposit, the
court shall augment the judgment by the amount necessary to
compensate for the change in value. If that amount equals or
exceeds the demand of the defendant, the court shall in addition
award the defendant litigation expenses required to establish the
demand. If that amount does not equal or exceed the demand of the
defendant, the court shall award the plaintiff litigation expenses
required to contest the demand. Notwithstanding Section 1235.140,
“litigation expenses” awarded to the plaintiff under this
subdivision includes fees, or the monetary value of their equivalent,
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reasonably and necessarily incurred to protect the plaintiff’s
interests in the proceeding.

Comment. Section 1268.040 is added to remedy the deficiency in
just compensation identified in Kirby Forest Industries, Inc. v.
United States, 467 U.S. 1 (1984). The general rules of practice
governing motions apply to a demand under this section. Cf.
Section 1230.040 (rules of practice in eminent domain proceedings).
See also Section 1235.140 (“litigation expenses” defined).

It should be noted that the plaintiff may avoid the effect of this
section by promptly paying the amount of the award to, or
depositing it in court for, the benefit of the persons entitled to
payment.

AUTOMATIC VALUE INDEX

The staff has also investigated a number of leads for an automatic real estate

value index or multiplier that would enable us to update value without the need

for a new trial. We have had limited success in this search.

The universal opinion of experts we have spoken with is that there is no

published index that is regularly updated and specific and accurate enough to be

usable to track real estate values for just compensation purposes.

The only promising approach we have encountered is a computerized

updating scheme, known as “Computer-Assisted Review Assurance”. This

scheme has been developed to enable lending institutions to track values of

properties used as security for loans. It has the potential for use to update

appraisals for eminent domain purposes.

Computer-assisted mass appraisal techniques used to value real estate have

developed in the context of updating real estate values for ad valorem tax

purposes. Joseph K. Eckert, Ph.D., author of the text Property Appraisal and

Assessment Administration (Chicago: IAAO, 1990), indicates that compared with

less systematic methods of appraisal and assessment, computer-based models

provide a number of clear advantages:

Perhaps most important, these methods provide rigorous
controls for the varying characteristics of properties. An important
factor distinguishing the real estate market from most other
economic markets is the heterogeneity of the product. This
heterogeneity, or product differentiation, is particularly evident in
the residential sector, where the sale of a property involves a
simultaneous transaction in the markets for land, for structures, for
neighborhoods, for locations, and for access to the local public
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goods produced by governments. These latter markets
(neighborhoods, locations, and access to local public goods such as
schools and police protection), include many trades in valuable
attributes that are not even produced by landlords or developers.
The computer-assisted models that have been developed to analyze
real estate markets provide well-know methods to control for the
joint influence of these important characteristics on the observed
transaction prices of properties. In this way, they allow the
investigation  of price trends over time or the comparison of
property standardized with respect to all but one physical or
locational characteristic.

Dr. Eckert points out that the computer models are dynamic and can be

updated easily. For an example of a computer model, see Eckert, O’Connor, &

Chamberlain, Computer-Assisted Real Estate Appraisal: A California Savings

and Loan Case Study, 4 Appraisal Journal 524 (1993), Exhibit pages 1-10. Dr.

Eckert estimates that, using a computer model, it would take an appraiser two or

three days to update property value established in an eminent domain

proceeding. However, he cautions that this could be done with a high level of

accuracy for only about one year after the original date of valuation. If more than

one year has elapsed, a full reappraisal is necessary.

The staff is skeptical that computer-assisted review techniques offer any

significant advantage for updating eminent domain values. First, their utility is

limited to the first year after valuation; but this is the period of least concern in

eminent domain. Second, it is probable that the results generated by computer

models will differ wildly depending on the weight given different factors by the

person creating the model. Thus the condemnor would subscribe to a computer

model that minimizes value changes to a particular property while the property

owner would rely on a computer model that maximizes those changes.

Essentially, we can look forward to a courtroom battle of appraisal experts,

fighting not over the specifics of the appraisal but over the validity of the

computer model. We are not sure this is an improvement.

It is conceivable that a time may come when computer modeling techniques

are so standardized that there is only one generally accepted model in the

appraisal field, usable for an indefinite period after the original appraisal. Then

the updating could be done automatically by a court-appointed referee without

the need for an expensive valuation process.
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In any event, there is nothing in the draft recommendation that would

preclude a valuation expert from using computer modeling to assist in

formulating an opinion, assuming the computer modeling meets general

evidentiary requirements for admissibility.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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SUM M AR Y OF T E NT AT IVE  R E C OM M E NDAT ION

DATE OF VALUATION IN EMINENT DOMAIN

California’s scheme for the date of valuation in eminent domain fails to satisfy
constitutional standards announced in Kirby Forest Industries, Inc. v. United
States, 467 U.S. 1 (1984). That case requires that compensation paid to the
property owner should approximate the property’s value on the date of payment.

The Law Revision Commission recommends that California’s date of valuation
scheme be revised so that property is valued as of the date of commencement of
the trial of valuation issues. This will bring California law into line with federal
law and the law of most other states and, combined with existing provisions for
interest on the award, will eliminate the constitutional issue in all but the most
unusual cases.

For the unusual case, the Law Revision Commission proposes a valuation update
procedure on demand of the property owner, with a litigation expense penalty for
the owner’s failure to establish the demand. Conversely, the property owner would
be entitled to litigation expenses if the condemnor contests the demand without
merit.

This recommendation was prepared pursuant to Resolution Chapter 91 of the
Statutes of 1998.
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DAT E  OF VAL UAT ION IN E M INE NT  DOM AIN1

JUST COMPENSATION AND DATE OF VALUATION2

The just compensation clause of the Constitution1 requires that the owner of3

property taken for public use be made whole. The owner should be able to take the4

amount of the eminent domain award and use it to replace the property taken with5

property of comparable value.6

The process of determining just compensation requires that a date certain be7

selected for valuing the property. The date selected should be close in time to the8

date of actual taking of the property. Most states, and the federal government,9

value the property as of the date of trial. California has a somewhat different10

scheme.11

California Date of Valuation Scheme12

Generally speaking, California uses the date of commencement of the13

proceeding as the date of valuation.2 If the trial does not start until more than a14

year later, or if there is a new trial or retrial more than a year later, the date of trial,15

new trial, or retrial is used as the date of valuation.3 The public entity may secure16

an earlier date of valuation by making a deposit of probable compensation for the17

property owner.418

The Law Revision Commission, in its study of the Eminent Domain Law in19

1975, considering proposing a date of trial valuation date for all cases. The20

Commission’s report states:521

The Commission has considered the oft-made proposal that the date of22
valuation be, in all cases, the date of trial. Much can be said in favor of that23
change. Unless the condemnor deposits probable compensation and obtains24
possession of the property at that time, the date the proceedings are begun is25
not an entirely logical date of valuation. It would seem more appropriate to26
ascertain the level of the general market and the value of the particular27
property in that market at the time the exchange of the property for “just28
compensation” actually takes place. Also, in a rapidly rising market,29
property values may have increased so much that the property owner cannot30
purchase equivalent property when he eventually receives the award. In31
other states in which the power of eminent domain is exercised through32
judicial proceedings, the majority rule is to fix the date of trial as the date of33
valuation.34

1. U.S. Const. amend. 5; Cal. Const. art. I, § 19.

2. Code Civ. Proc. § 1263.120.

3. Code Civ. Proc. §§ 1263.130-1263.150.

4. Code Civ. Proc. § 1263.110.

5. The Eminent Domain Law, 13 Cal. L. Revision Comm’n Reports 1001, 1030 (1975).
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Nonetheless, the Commission recommended no departure from the existing1

California scheme because (1) it appeared to have worked equitably in most cases,2

(2) a date of trial scheme might provide an incentive for property owners to delay3

proceedings, and (3) fixing the date of valuation at a date certain is more4

convenient than reference to the uncertain date that trial may begin.5

Kirby Industries, Inc. v. United States6

The California date of valuation scheme predates the 1984 decision of the United7

States Supreme Court in Kirby Industries, Inc. v. United States.6 That case holds8

that, “However reasonable it may be to designate the date of trial as the date of9

valuation, if the result of that approach is to provide the owner substantially less10

than the fair market value of his property on the date the United States tenders11

payment, it violates the Fifth Amendment.”712

In Kirby, the government commenced proceedings to acquire timberland in13

1978. The trial was commenced in 1979, and a sum of $2,331,202 was awarded. It14

was not until 1982, however, after three years of appeals, that the government15

deposited the full amount of the award plus interest to the date of the deposit. The16

Supreme Court noted that the market value of property of this sort appeared to be17

much higher in 1982 than 1979, and that interest on the 1979 award would not be18

sufficient to make the property owner whole. The court concluded, “Solution of19

the problem highlighted by petitioner requires, not a rule compelling payment of20

interest by the Government, but rather a procedure for modifying a condemnation21

award when there is a substantial delay between the date of valuation and the date22

the judgment is paid, during which time the value of the land changes materially.”823

Judged by these standards, California’s statutory date of valuation scheme is24

constitutionally deficient.25

DATE OF VALUATION AS COMMENCEMENT OF TRIAL26

One step that would bring California law closer in line with the constitutional27

standards announced in Kirby is to make the valuation date the date of28

commencement of trial. This is already the rule in California cases that do not29

come to trial within one year after commencement of the proceeding.30

Some Statistics31

While California’s presumptive valuation date is the commencement of the32

proceeding for trials that commence within one year, it is not clear how frequently33

cases in fact get to trial within a year. Eminent domain proceedings “take34

precedence over all other civil actions in the matter of setting the same for hearing35

6. 467 U.S. 1 (1984).

7. 467 U.S. at 17.

8. 467 U.S. at 17-18.
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or trial in order that such proceedings shall be quickly heard and determined.”9 In1

many cases, however, as a result of trial court delay, the date of valuation is more2

likely to be the trial date than the commencement date.103

The most recent statistics from the Administrative Office of the Courts indicate4

that for the years 1995-1997, an average of 1,300 eminent domain cases were filed5

statewide annually. Of these, approximately 70% were settled or otherwise6

disposed of before trial. Of the cases that went to trial, the statistics do not indicate7

whether the trial date was within a year after filing. For all superior court civil8

matters filed in California, more than 50% of were disposed of in less than 129

months.10

San Diego County, for which good statistics are available, averaged 210 eminent11

domain filings a year in 1994, 1995, and 1996. Of these cases, 96% were settled or12

otherwise disposed of without trial. The approximately 3 to 4 jury trials per year13

resulting from these filings averaged 448 days to the date of trial, and the14

approximately 5 nonjury trials per year resulting from these filings averaged 51215

days to the date of trial.16

Bifurcated Trial17

A two-phase trial is common in eminent domain proceedings — the first phase18

involving the right to take and the second phase involving valuation.11 For date of19

valuation purposes, it is the valuation phase, rather than the right to take phase,20

that is critical. The Law Revision Commission recommends that the law be made21

clear that statutory references to the “date of trial” mean, in the case of a bifurcated22

trial, the valuation phase of the trial.1223

Prejudgment Deposit24

There are several drawbacks to a scheme that sets the date of valuation as the25

date of trial. In a rapidly rising real estate market, the condemnor may have to pay26

substantially more for the property than anticipated. (On the other hand, in a27

declining market, the condemnor may realize some savings.) Moreover, a property28

owner could be motivated to cause delay in order to achieve the greatest value for29

the property.30

California law provides a mechanism by which the condemnor can assure an31

early valuation date. The condemnor’s prejudgment deposit of probable32

9. Code Civ. Proc. § 1260.010.

10. N. Matteoni & H. Veit, 1 Condemnation Practice in California § 4.23 at 113 (Cal. Cont. Ed. Bar,
June 1997 Update).

11. N. Matteoni & H. Veit, 1 Condemnation Practice in California § 4.25 at 116-117 (Cal. Cont. Ed. Bar,
June 1997 Update).

12. See proposed Code Civ. Proc. § 1263.105 (“date of commencement of trial” defined).
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compensation, available for withdrawal by the property owner, fixes the date of1

valuation.132

This approach makes theoretical sense, since the funds are available to the3

property owner at that time for use to obtain replacement property. It is also4

consistent with the requirement of Kirby that there be no substantial delay between5

the date of valuation and the date payment is tendered by the government.6

The property owner is entitled to have the prejudgment deposit increased if it7

appears to be inadequate.14 “Though no appellate case has decided the issue, it8

would appear that a substantial increase in the deposit under CCP § 1255.0309

shifts the date of value to the date the increase is deposited.”15 That interpretation10

would be consistent with the policy that supports fixing the date of valuation at the11

date a deposit of probable compensation is made. The Law Revision Commission12

recommends that it be made clear in the statute.1613

INTEREST AND OTHER ADJUSTMENTS14

Changing California’s valuation date to the date of trial would take care of the15

constitutional problem in most cases. However, some adjustment is required16

where, as in Kirby, the property has substantially appreciated in value between the17

date of valuation and the date the award is paid.18

Interest19

Under California law, interest runs on the award from the earlier of the date of20

possession or entry of judgment until the date the condemnor deposits the award21

for the owner.17 The statutory rate of interest for eminent domain proceedings is22

the earnings rate of the Surplus Money Investment Fund for the preceding six-23

month period.18  It has been held that the rate is a statutory floor, and the courts24

may, under the just compensation clause, award a higher rate if necessary to25

conform to market rates.19 Presumptively, however, the statutory rate is the market26

rate.2027

Interest on the award should be adequate in all but the most unusual case to28

ensure that the owner receives just compensation for the taking of the property.29

There are unusual cases, however, such as Kirby. In that case the Supreme Court30

13. Withdrawal by the property owner entitles the condemnor to possession of the property. Code Civ.
Proc. § 1255.460.

14. Code Civ. Proc. § 1255.030.

15. N. Matteoni & H. Veit, 1 Condemnation Practice in California § 4.23 at 112-113 (Cal. Cont. Ed. Bar,
June 1997 Update).

16. See proposed amendment of Code Civ. Proc. § 1263.110 (date if valuation fixed by deposit).

17. Code Civ. Proc. §§ 1268.310, 1268.320.

18. Code Civ. Proc. § 1263.350.

19. People v. Diversified Properties Co., 14 Cal. App. 4th 442, 17 Cal. Rptr. 2d 676 (1993).

20. Id., 17 Cal. Rptr. 2d at 687.
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expressly declared that interest was not an adequate remedy where the value of the1

property has increased at a rate substantially higher than the interest rate.212

Real Estate Index3

The Law Revision Commission has explored the possibility of augmenting4

California law with a real estate index that would allow automatic adjustment of5

the amount of the award for subsequent changes in the real estate market. Among6

the indices considered by the Commission are county property tax assessor22 and7

State Board of Equalization23 multipliers, the California Association of Realtors’8

Median Home Prices for Selected California Cities and Areas,24 and the consumer9

price index.25 None of these is reliable for eminent domain purposes.10

The Commission has also considered the possibility of using computer assisted11

mass appraisal techniques for updating value without the need of a trial of the12

issue. Such techniques have limited utility for purposes of eminent domain13

valuation due to (1) their relatively short period of reliability and (2) the likelihood14

of a battle of computer models at trial. Computer models may, however, serve a15

useful role in assisting a valuation expert in determining whether substantial16

changes in value may have occurred.17

Valuation Update Procedure18

The solution suggested by the Supreme Court in Kirby is a special procedure to19

redetermine the amount of compensation. The Court envisions a motion by the20

property owner to amend the condemnation award:2621

The evidence adduced in consideration of such a motion would be very22
limited. The parties would not be permitted to question the adjudicated23
value of the tract as of the date of its original valuation; they would be24
limited to the presentation of evidence and arguments on the issue of how25
the market value of the property altered between that date and the date on26
which the judgment was paid by the Government. So focused, the27
consideration of such a motion would be expeditious and relatively28
inexpensive for the parties involved. Further refinement of this procedural29
option we leave to the courts called upon to administer it.30

21. 467 U.S. at 17-18.

22. But the county property tax assessor no longer annually reassesses neighborhood values based on
market trends. This is a consequence of Proposition 13, which provides for reassessment of an individual
property only on transfer.

23. The State Board of Equalization tracks ratios between assessed value and market value of
commercial properties. These ratios do not provide a reliable basis for determining trends in market value.

24. The CAR index tracks median home prices for 330 cities in 26 counties, showing monthly and
yearly changes. Its geographic coverage is not complete, and the residential index is not a reliable indicator
for commercial properties.

25. However, the CPI does not parallel real estate prices, even though there is some relationship between
the two.

26. 467 U.S. at 18-19 (fns. omitted).

– 5 –



Staff Draft Tentative Recommendation • November 1998

Such a procedure would not be as expeditious or inexpensive as the court1

contemplates, particularly in California, where a jury trial of compensation issues2

is guaranteed.27 The Court itself appears to be not completely comfortable with its3

own solution, noting that “Either Congress or a lower court might perceive a more4

easily administrable way of ensuring that the compensation paid to the owner of5

condemned land does not fall substantially below the fair market value of the6

property on the date of the taking.”287

For the unusual case where a date of trial valuation plus interest on the award is8

inadequate, a valuation update procedure should be available. However,9

constraints are required to ensure that such a procedure is not abused. The10

Supreme Court suggests that the natural inclination of property owners not to11

waste money is sufficient — “That he would be obliged to bear some litigation12

costs in contesting a Rule 60(b) motion should dissuade a landowner from filing13

such a motion unless he had good reason to believe that the value of his property14

changed materially between valuation and payment.”2915

The Law Revision Commission is not as sanguine about the prospects for16

restraint, and believes more is needed. The Commission recommends a procedure17

whereby a property owner who believes there has been a material increase in18

market value resulting in a substantial differential (considering also interest19

accrued on the award) may make a demand for an augmentation of the award. If a20

judicial determination of the matter becomes necessary and the augmentation21

equals or exceeds the amount demanded, the property owner would be entitled to22

recover litigation expenses. But if the augmentation does not equal or exceed the23

amount demanded, the property owner would be required to pay the condemnor’s24

litigation expenses.25

In any event, the condemnor may avoid the possibility of having to relitigate and26

pay a greater amount by making a prompt payment or deposit of the award.27

CONCLUSION28

The Supreme Court decision in Kirby presents challenges to California’s existing29

date of valuation scheme. The Law Revision Commission recommends that the30

date of valuation be the date of trial rather than the date of commencement of the31

eminent domain proceeding. This would bring California law into conformity with32

the law of most other jurisdictions and would minimize Kirby problems.33

This change should be supplemented by a special motion and valuation update34

procedure. To ensure that the procedure is only used where the change in market35

value has been clear and substantial, if the property owner fails to prove the36

27.  “Private property may be taken or damaged for public use only when just compensation, ascertained
by a jury unless waived, has first been paid to, or into court for, the owner.” Cal. Const. Art. I, § 19.

28. 467 U.S. at 19, fn. 30.

29. 467 U.S. at 19, fn. 29.

– 6 –



Staff Draft Tentative Recommendation • November 1998

amount claimed, the property owner should be liable for the condemnor’s1

litigation expenses. Conversely, to ensure that the condemnor does not deny2

compensation where the change in market value has been clear and substantial, the3

condemnor should be liable for the property owner’s litigation expenses to prove4

the amount claimed.5

Apart from these major changes in law, some minor statutory clarification of the6

date of valuation statutes is called for. Specifically, the statutes should be revised7

to make clear that (1) a court-ordered increase in the amount of the deposit shifts8

the valuation date to the date of the increased deposit, and (2) statutory references9

to the date of commencement of trial mean, in the case of a bifurcated trial, the10

date of commencement of the valuation phase of the trial.11
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PR OPOSE D L E GISL AT ION

An act to add Sections 1263.105 and 1268.040 to, to amend Sections 1263.110,
1263.130, 1263.140, and 1263.150 of, and to repeal Section 1263.120 of, the Code
of Civil Procedure, relating to eminent domain law.

The people of the State of California do enact as follows:

Code Civ. Proc. § 1263.105 (added). Date of commencement of trial

SECTION 1. Section 1263.105 is added to the Code of Civil Procedure, to read:
1263.105. As used in this article, “date of commencement” of a trial, new trial,

or retrial means the date of commencement of the trial, new trial, or retrial of the
issue of compensation.

Comment. Section 1263.105 recognizes the bifurcation that occurs in an eminent domain
proceeding when the right to take is contested. See Section 1260.110 (objections to right to take
shall be heard and determined prior to determination of the issue of compensation).

Code Civ. Proc. § 1263.110 (amended). Date of valuation fixed by deposit

SEC. 2. Section 1263.110 of the Code of Civil Procedure is amended to read:
1263.110. (a) Unless an earlier date of valuation is applicable under this article,

if the plaintiff deposits the probable compensation in accordance with Article 1
(commencing with Section 1255.010) of Chapter 6 or the amount of the award in
accordance with Article 2 (commencing with Section 1268.110) of Chapter 11, the
date of valuation is the date on which the deposit is made.

(b) Whether or not the plaintiff has taken possession of the property or obtained
an order for possession, if the court determines pursuant to Section 1255.030 that
the probable amount of compensation exceeds the amount previously deposited
pursuant to Article 1 (commencing with Section 1255.010) of Chapter 6 and, the
date of valuation is the date on which the amount on deposit is not increased
accordingly within the time allowed under Section 1255.030; otherwise, no
deposit shall be deemed to have been made for the purpose of this section.
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Comment. Section 1263.110 is amended to clarify the effect on the date of valuation of a
court-ordered increase in the amount of the deposit. Cf. N. Matteoni & H. Veit, 1 Condemnation
Practice in California § 4.23 at 112-113 (Cal. Cont. Ed. Bar, June 1997 Update) .

Code Civ. Proc. § 1263.120 (repealed). Trial within one year

SEC. 3. Section 1263.120 of the Code of Civil Procedure is repealed.
1263.120. If the issue of compensation is brought to trial within one year after

commencement of the proceeding, the date of valuation is the date of
commencement of the proceeding.

Comment. Former Section 1263.120 is not continued. The date of valuation is the date of trial.
Section 1263.130 (date of trial).

Code Civ. Proc. § 1263.130 (amended). Date of valuation date of trial

SEC. 4. Section 1263.130 of the Code of Civil Procedure is amended to read:
1263.130. Subject to Section 1263.110, if the issue of compensation is not

brought to trial within one year after commencement of the proceeding, the date of
valuation is the date of the commencement of the trial unless the delay is caused
by the defendant, in which case the date of valuation is the date of commencement
of the proceeding.

Comment. Section 1263.130 is amended to make the date of valuation the date of trial,
regardless of the date of commencement of the proceeding. Cf. Section 1263.105 (“date of
commencement of trial” defined).

Code Civ. Proc. § 1263.140 (amended). New trial

SEC. 5. Section 1263.140 of the Code of Civil Procedure is amended to read:
1263.140. Subject to Section 1263.110, if a new trial is ordered by the trial or

appellate court and the new trial is not commenced within one year after the
commencement of the proceeding, the date of valuation is the date of the
commencement of such the new trial unless, in the interest of justice, the court
ordering the new trial orders a different date of valuation.

Comment. Section 1263.140 is amended to reflect repeal of former Section 1263.120 (trial
within one year). Cf. Section 1263.105 (“date of commencement of trial” defined).

Code Civ. Proc. § 1263.150 (amended). Mistrial

SEC. 6. Section 1263.150 of the Code of Civil Procedure is amended to read:
1263.150. Subject to Section 1263.110, if a mistrial is declared and the retrial is

not commenced within one year after the commencement of the proceeding, the
date of valuation is the date of the commencement of the retrial of the case unless,
in the interest of justice, the court declaring the mistrial orders a different date of
valuation.

Comment. Section 1263.150 is amended to reflect repeal of former Section 1263.120 (trial
within one year). Cf. Section 1263.105 (“date of commencement of trial” defined).
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Code Civ. Proc. § 1268.040 (added). Augmentation of judgment for material increase in
market value

SEC. 7. Section 1268.040 is added to the Code of Civil Procedure, to read:
1268.040. (a) If there is a material change in the fair market value of property

taken by eminent domain between the date of valuation and the date of payment or
deposit by the plaintiff of the full amount required by the judgment, with the result
that the amount of the judgment, including any interest on the compensation
awarded in the proceeding, is substantially below the fair market value of the
property on the date of the payment or deposit, the defendant may obtain an
augmentation of the judgment pursuant to the procedure provided in this section.

(b) Within 30 days after the plaintiff’s payment or deposit of the full amount
required by the judgment, the defendant may file with the court and serve on the
plaintiff a demand for augmentation of the judgment. The demand shall be
accompanied by the defendant’s affidavit and supporting evidence demonstrating a
material change in the fair market value of the property between the date of
valuation and the date of the payment or deposit and establishing the fair market
value of the property on the date of the payment or deposit.

(c) Within 30 days after service of the defendant’s demand, the plaintiff shall file
with the court and serve on the defendant a response to the demand. Failure of the
plaintiff to respond is an acceptance of the demand. On acceptance of the demand,
the court shall augment the judgment by the amount demanded.

(d) If, after a trial of the facts, the court determines that there is a material
change in the fair market value of the property between the date of valuation and
the date of payment or deposit of the full amount required by the judgment, with
the result that the amount of the judgment, including any interest on the
compensation awarded in the proceeding, is substantially below the fair market
value of the property on the date of the payment or deposit, the court shall
augment the judgment by the amount necessary to compensate for the change in
value. If that amount equals or exceeds the demand of the defendant, the court
shall in addition award the defendant litigation expenses required to establish the
demand. If that amount does not equal or exceed the demand of the defendant, the
court shall award the plaintiff litigation expenses required to contest the demand.
Notwithstanding Section 1235.140, “litigation expenses” awarded to the plaintiff
under this subdivision includes fees, or the monetary value of their equivalent,
reasonably and necessarily incurred to protect the plaintiff’s interests in the
proceeding.

Comment. Section 1268.040 is added to remedy the deficiency in just compensation identified
in Kirby Forest Industries, Inc. v. United States, 467 U.S. 1 (1984). The general rules of practice
governing motions apply to a demand under this section. Cf. Section 1230.040 (rules of practice
in eminent domain proceedings). See also Section 1235.140 (“litigation expenses” defined).

It should be noted that the plaintiff may avoid the effect of this section by promptly paying the
amount of the award to, or depositing it in court for, the benefit of the persons entitled to
payment.
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