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Eminent Domain Valuation Evidence:
Comments on Tentative Recommendation

The Commission has circulated for comment its tentative recommendation on

eminent domain valuation evidence. The purpose of the tentative

recommendation is to clarify the meaning of an obscure provision in Evidence

Code Section 822(a)(1):

Evid. Code § 822 (amended). Matter inadmissible as evidence
822. (a) In an eminent domain or inverse condemnation

proceeding, notwithstanding the provisions of Sections 814 to 821
inclusive, the following matter is inadmissible as evidence and shall
not be taken into account as a basis for an opinion as to the value of
property:

(1) The price or other terms and circumstances of an acquisition
of property or a property interest if the acquisition was for a public
use for which the property could have been taken by eminent
domain, except that the .The price or other terms and circumstances
of an acquisition of property that at the time of acquisition was
already appropriated to a public use or a property interest so
appropriated shall not be excluded under this section if the
acquisition was for the same public use for which the property
could have been taken by eminent domain was already
appropriated.

The Commission received one comment on this proposal, from Charles B.

Warren of San Francisco, an appraiser. See Exhibit p. 1. Mr. Warren questions the

operation of this provision in the following circumstance.

Suppose a particular piece of land has no value in the open real estate market

— it is marsh land that is zoned and master planned as open space, and for all

practical purposes unsalable. If the state were to condemn the property, the

award would be nominal. Now along comes an open space trust and pays

$10,000 an acre for the land, just to ensure that the property remains as open

space in perpetuity, protecting it against possible future zoning changes. Does

the tentative recommendation imply that if the state thereafter were to acquire

the property by eminent domain, it would have to pay $10,000 an acre even
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though it is worthless on the open market? Mr. Warren says that the tentative

recommendation “gets into, perhaps without intention, the area of

environmental value.”

The staff can see that the area of environmental value is unique, though

probably no more unique than valuation of any other type of “special use”

property. In fact, Evidence Code Section 824 specifically provides that any just

and equitable method may be used to determine the value of nonprofit, special

use property for which there is no relevant, comparable market.

In any event, our purpose here is not to question the basis for Evidence Code

Section 822(a)(1), which the Legislature has already adopted as the public policy

of the state. We are in this recommendation merely clarifying the operation of the

provision.

It is worth noting that, despite Mr. Warren’s assumption, Section 822(a)(1)

would not come into play at all in his example. That is because Section 822(a)(1)

only limits admissibility of evidence of an acquisition of property made under

threat of condemnation. But open space trusts generally are private entities that

do not have condemnation authority. Their acquisitions would be considered

open market transactions, untainted by the threat of condemnation, and therefore

admissible as evidence of value.

But let us assume for the sake of argument that the acquiring entity in Mr.

Warren’s example does have eminent domain authority. The more disturbing

question Mr. Warren’s comment raises is whether our attempted clarification is

in fact clear. He predicates his example on the assumption that the $10,000 an

acre paid by the open space trust for privately-owned marsh land is “an

acquisition of property that at the time of acquisition was already appropriated

to a public use”, and therefore the transaction would be admissible evidence of

value under Section 822(a)(1). But in fact in his example, at the time of acquisition

the land was merely zoned as open space and was not “appropriated to a public

use” within the intended meaning of the statute. Property “appropriated to a

public use” is property already in use for a public purpose or set aside for a

specific public purpose. Code Civ. Proc. § 1235.180.

Although we refer to the Code of Civil Procedure definition of “property

appropriated to a public use” in the Comment to Evidence Code Section

822(a)(1), maybe we need to do more. Perhaps:
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Evid. Code § 822 (amended). Matter inadmissible as evidence
822. (a) In an eminent domain or inverse condemnation

proceeding, notwithstanding the provisions of Sections 814 to 821
inclusive, the following matter is inadmissible as evidence and shall
not be taken into account as a basis for an opinion as to the value of
property:

(1) The price or other terms and circumstances of an acquisition
of property or a property interest if the acquisition was for a public
use for which the property could have been taken by eminent
domain, except that the .The price or other terms and circumstances
of an acquisition of property that at the time of acquisition was
already appropriated to a public use or a property interest so
appropriated shall not be excluded under this section if the
acquisition was for the same public use for which the property
could have been taken by eminent domain was already
appropriated. As used in this paragraph, “property appropriated
to public use” has the meaning provided in Section 1235.180 of
the Code of Civil Procedure.

The staff would finalize this proposal for submission to the Legislature, as so

revised.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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Your TR on valuation evidence is very interesting. It gets into,
perhaps without intention, the area of environmental value.

Let us take a real world example. The Peninsula Open Space Trust buys
Bair Island in San Francisco Bay for about $10,000 per acre. This is
land which has been zoned and master planned as open space and is, in
fact, defunct salt evaporators. Not exactly prime for anything
profitable, but scarce for environmental purposes because of its bay
location and the possibility of marsh restoration.

At the federal level the Interagency Committee on Land Acquisition has
opined that the only value admissible for eminent domain purposes is
that which the for-profit market would pay for a private for-profit
use. In this case - little or none, which might explain why this asset
remained in the ownership of Redwood Shores Properties despite their
financial difficulties in the last recession.

But, if I understand your proposed revision, now the State could pay
$10,000 per acre predicated on the previous transaction for
preservation purposes... Now, I am in favor of preservation. I am also
in favor of efficient use of government resources, if that isn't an
oxymoron. As a practical matter I question the $10,000 per acre. But I
don't see how this rule helps to split the difference between nothing
and ten grand.

I wonder if this issue was envisioned in the drafting of this TR?

Charles B. Warren, ASA
urban real property
San Francisco, California
415.433.0959














