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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Study E-100 November 25, 1998

Memorandum 98-76

Environment Code: Comments on Tentative Recommendation

Note: The proposed Environment Code is intended to reorganize and
continue existing environmental statutory law without substantive change.

BACKGROUND

In September 1997, the Commission distributed a request for public comment

on a proposed outline of a new code that would consolidate the state’s

environmental and natural resource statutes. These statutes would be cleaned up

and reorganized, but would not be changed substantively. Public reaction was

mixed, with about half of those who expressed a preference favoring the idea and

about half opposing it. In light of this mixed reaction, the Commission decided to

proceeding incrementally, developing a first installment of the proposed

Environment Code as a test. This would allow the public to consider a fully

developed example and would require only a limited commitment of the

Commission’s resources to a project that ultimately might not proceed.

In July 1998, the Commission released a tentative recommendation setting out

the first four divisions of the Environment Code. The tentative recommendation

was circulated for three months of public comment. This memorandum reviews

the comments we received in response to the tentative recommendation. It is not

necessary for Commissioners to bring a copy of the tentative recommendation

to the meeting. The staff will bring two copies for reference purposes.

Comment letters are attached in the Exhibit as follows:

Exhibit pp.
1. Attorney General Daniel E. Lungren (Nov. 5, 1998) ................. 1

2. Robert A. Ryan, Jr., California County Counsel’s Association,
Sacramento (Nov. 12, 1998) .................................. 4

3. Michael Kahl, Western States Petroleum Association, Sacramento
(Nov. 16, 1998) ............................................ 7

4. Victor Weisser, California Council for Environmental and
Economic Balance, San Francisco (Nov. 16, 1998) ................. 9

5. Brian E. White, California Chamber of Commerce, Sacramento
(Nov. 16, 1998) ............................................ 15
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6. Leslie M. Krinsk, California Air Resource Control Board,
Sacramento (Nov. 18, 1998) .................................. 18

After considering these comments, the Commission should decide how to

proceed with the study. Various alternatives are discussed at the end of this

memorandum.

SUMMARY OF COMMENTARY

The response to the tentative recommendation was not favorable. Reactions

ranged from doubt and concern to outright opposition. Most commentators

focused on general matters, rather than on the specifics of the draft legislation.

Concerned. The Air Resources Board (ARB), Attorney General Lungren, the

California Chamber of Commerce (the Chamber), and the Western States

Petroleum Association (WSPA) have written to express doubts or concerns about

the proposed reorganization. ARB’s letter also includes a detailed analysis of

Parts 1-4 of Division 4 of the proposed Environment Code.

Opposed. The California Council for Environmental and Economic Balance

(CCEEB) and the California County Counsels’ Association (CCA) have written in

opposition to the proposed reorganization.

GENERAL CONCERNS

Three general concerns were expressed: (1) The proposed reorganization may

not be necessary or useful. (2) The benefits of reorganization may not justify the

costs of reorganization. (3) Inadvertent substantive changes seem inevitable

given the scale of the proposed reorganization. These concerns are discussed

below.

Reorganization Unnecessary

Environmental statutes already sufficiently accessible. The Attorney General and

CCEEB point out that existing electronic research tools and commercially

produced practice materials already make the environmental statutes reasonably

accessible to those who use them. They suggest that reorganization of

environmental statutes would add little to improve accessibility. See Exhibit pp.

1, 10-11. This may be true. However, there are benefits to reorganization and

consolidation other than improvements to accessibility. See Benefits of

Reorganization, below.
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No demonstrated need for reorganization. CCA states that it is “unaware of major

inconsistencies among ‘environmental’ statutes nor is it aware of a need to

undertake a project of this scope.” They urge the Commission to consider the

“threshold” question of whether the reorganization of environmental and natural

resource statutes is useful or necessary. See Exhibit p. 5.

Costs of Reorganization

A number of commentators are concerned about the costs that would result

from a substantial reorganization of environmental statutes. These costs are real

and should not be minimized. The question is whether the benefits of

reorganization justify the costs. See Benefits of Reorganization, below. The

following costs were identified by commentators:

Learning new numbering. Reorganization and renumbering of sections would

impose short term costs on those who work with the affected provisions and

must learn the new organizational scheme. See Exhibit pp. 1, 11, 18. This would

include the cost of replacing existing reference materials, as noted by CCEEB (see

Exhibit p. 11):

California businesses have spent millions of dollars on legal
advice, compliance manuals, training programs, and internal
inspection programs that are all based on the existing code section
references. Putting these compliance documents out-of-date in a
few sweeping actions is counter to the purpose of the
environmental statutes — to achieve compliance. The time and
money needed to update these documents would be better spent on
efforts that achieve compliance.

Ongoing need to cross-refer. There is a considerable amount of decisional law

relating to environmental statutes. In order to understand this law after the

statutes have been reorganized, it would be necessary to refer to tables showing

the relationship between prior section numbers and the reorganized section

numbers. The same need would exist with respect to other materials, such as

annotated codes, that refer to existing section numbers. See Exhibit pp. 1, 11, 18.

Regulatory changes. One consequence of statutory renumbering is the need to

make conforming amendments to existing regulations that refer to the

renumbered statutes. This would result in some cost to the state agencies

responsible for those regulations. See Exhibit pp. 5, 11, 18. Fortunately, changes

of this type would be considered “changes without regulatory effect” and could
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be made without going through the regular rulemaking procedure. See 1 C.C.R. §

100 (publication of “changes without regulatory effect”). This would

substantially simplify and expedite the process. Despite the availability of the

simplified process, the cost of necessary regulatory changes might still be

significant.

Consumption of legislative resources. ARB is concerned that a nonsubstantive

reorganization on the scale proposed might “deflect needed attention from

important policy debate.” See Exhibit p. 18. It is true that the large volume of

materials involved in a broad reorganization of environmental statutes would

require a significant commitment of legislative resources that might otherwise be

used to consider substantive reform of environmental laws.

Inadvertent Policy Changes

The Commission has decided that the proposed reorganization of

environmental statutes should not affect the substance of the reorganized

provisions. Commentators approve of that decision and are, for the most part,

encouraged by its implementation in the tentative recommendation. See Exhibit

pp. 1, 4, 7, 10, 13, 18. However, there is still concern that the proposed

reorganization would introduce substantive changes, for the reasons discussed

below:

Other subjects more difficult to integrate. WSPA comments that the

recommendations for the first four divisions

have been well thought out, well organized and true to the
proposal’s goal that the reorganization be “without substantive
change.” On the other hand, we see Divisions 1-4 as the easiest to
consolidate in the proposed Environment Code. Other divisions
will not be as simple. For example, “Water Resources” will involve
melding sections from the Public Resources Code, Harbors and
Navigation Code, Fish and Game Code, Water Code, Health and
Safety Code and the Government Code. That will be difficult
without making substantive changes.

See Exhibit p. 7. This point is also made by the Chamber. See Exhibit pp. 15-16. It

is true that we chose relatively straightforward material for the first installment

of the proposed Environment Code. Later material may well be more challenging

and controversial.
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Legislative changes. There is some concern that substantive changes might be

introduced in the legislative process. See, e.g., CCA’s comments at exhibit p. 5:

While the Commission’s intent is to avoid policy revisions, the
subject matter has historically been subject to special interest
pressures. It is difficult to foresee an outcome that is free from such
influence if the current and future drafts are forwarded to the
Legislature.

The risk of unwelcome legislative change can be minimized by finding a

legislative author who will agree not to accept amendments without first

consulting the Commission. This approach has been taken by the Commission on

other recommendations, with satisfactory results.

Disruption of compromise language.  A number of commentators expressed

concern that changes to eliminate ambiguity, redundancy, or inconsistency

would inadvertently disturb the results of a legislative compromise. See, e.g., the

comments of CCEEB, at Exhibit p. 12:

Many of the environmental statutes were negotiated by multiple
parties over long periods of time (e.g., the California Clean Air Act).
In some cases, language which was key to the passage of a
particular amendment or bill created an ambiguity or inconsistency
which made the language acceptable as a compromise. This may
not be desirable in the eyes of one reading the statutes with an eye
toward clarity and logic.

The only practical way to determine whether an apparent drafting defect should

actually be preserved as intentional is to solicit public comment on each

proposed change. This was the approach taken by the Commission in developing

the tentative recommendation — each proposed change was identified in a note

following the section to be affected and these notes were cataloged in the

preliminary part of the tentative recommendation.

None of the commentators identified any instance of inadvertent disruption

of compromise language in the tentative recommendation. This might reflect an

absence of such problems or it might reflect the difficulty commentators had

reviewing the voluminous material in the time provided. As discussed below,

some commentators were concerned about the time available for public review

and comment.

Application of general definitions. When a section is moved from one code to

another it is important that all definitions applicable to that section be carried
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forward into the new code, especially where a term is defined differently in

different locations. The staff recognized this early on and the tentative

recommendation was carefully prepared with this concern in mind.

The definition of “person” in the California Environmental Quality Act

(CEQA) is not continued in the proposed Environment Code. Instead, the general

code-wide definition of “person” would apply to CEQA. The staff determined

that this general definition was consistent with the CEQA definition. The

Attorney General points out an apparent error resulting from this approach. See

Exhibit p. 2. The CEQA definition of “person” has recently been amended to

include the United States, its agencies, and political subdivisions, making it

broader than the proposed Environment Code definition of “person.”

Consequently, application of the general definition for the purposes of CEQA

would result in a substantive change.

While this observation is correct, it does not demonstrate an error in the

tentative recommendation, which was drafted before the CEQA definition was

amended. Rather, it demonstrates the need to update the tentative

recommendation draft to account for changes made in the 1998 legislative

session. The need for such an update was anticipated by the staff and has been

completed. See Memorandum 98-83. The problem identified by the Attorney

General had already been identified and addressed before his letter was received.

Headings. The Commission felt that CEQA would be more accessible if

descriptive article headings were added to break up large blocks of

undifferentiated sections. For example, Chapter 2.6 of CEQA (commencing with

Section 21080 of the Public Resources Code) contains over sixty sections, without

any article divisions. In the tentative recommendation, that chapter (renumbered

as Chapter 4) is divided into twelve articles, as follows:

Article 1. Application of Division
Article 2. Determination Whether Environmental Impact Report

Required
Article 3. Exemptions
Article 4. Findings by Agency
Article 5. Environmental Impact Reports and Negative Declarations
Article 6. CEQA Guidelines
Article 7. Fees
Article 8. Determination of “Project”
Article 9. Public Notice and Review
Article 10. Duties of Lead Agency
Article 11. Tiered Reports
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Article 12. Special Requirements.

The Attorney General is concerned that the addition of these article headings

may be misleading. He points out that some provisions of Article 1 can be

characterized as exemptions while one section of Article 3 might be better

characterized as governing application of the division. See Exhibit pp. 2-3. He

also notes that one provision of Article 8 does not seem to fit the description in

that article heading. Id.

Unfortunately, there is no way to create entirely coherent articles without

moving sections around. The Commission decided not to reorder and renumber

CEQA sections, in order to minimize the transitional costs for CEQA

practitioners. It was recognized that this approach would preserve existing

organizational problems. Adding article headings would not remedy those

problems, but would provide some helpful guidance in navigating a long and

complex act. The staff believes that the benefit of the new article headings would

outweigh any disadvantage that would result from minor inconsistencies in the

composition of those articles.

Furthermore, while the new article headings might be misleading, they

would not create any substantive changes. Proposed Section 5 provides:

Code, division, part, title, chapter, article, and section headings
do not in any manner affect the scope, meaning, or intent of this
code.

The Attorney General is also concerned that some section headings may be

slightly inaccurate. See Exhibit pp. 2-3. Minor inaccuracies in the section

headings are of even less concern than problems with article headings. Section

headings are purely editorial and would not be part of any legislation.

BENEFITS OF REORGANIZATION

Although no commentator wrote in support of the proposal, the staff believes

that there would be significant benefits to reorganizing the environmental

statutes in the manner proposed. To allow the Commission to weigh these

benefits against the costs and risks discussed by the commentators, the staff has

briefly summarized these benefits below:
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Consolidation of Scattered Provisions

Under existing law, environmental statutes are located in at least nine

different codes. Consolidating these laws into a single code, divided by subject

area, would simplify access to applicable statutory law. For example, a person

researching a question relating to water resources under existing law might need

to review various provisions of the Civil Code, Fish and Game Code, Harbors

and Navigation Code, Health and Safety Code, Public Resources Code, and

Water Code. After the proposed reorganization that person would only need to

consult a single division of the Environment Code.

Consolidation of scattered sections should also encourage more orderly

development of environmental law in the future. Under the current, fragmented

scheme, the location of new environmental statutes in the codes may be arbitrary.

The existence of a consolidated and well-organized Environment Code would

encourage the logical placement of new environmental statutes.

Reorganization of Sections Within Divisions

In many cases, existing law is poorly organized at the level of articles,

chapters, and parts. In some cases, dissimilar provisions have been grouped

together inappropriately. The organization of these sections would be

substantially improved by relocating them in appropriate organizational groups.

In other cases, sections are grouped together properly but are not further

divided into useful subgroups. The organization of these sections would be

improved by dividing them into appropriate subordinate organizational groups.

Unduly Long Sections

Many sections are very long and contain a number of related, but distinct

provisions. These sections can be difficult to understand, and their length

complicates any subsequent amendment. It is the Commission’s practice, and

good drafting practice generally, to divide long sections into shorter sections,

where this can be done without affecting the meaning of the section. In the

tentative recommendation, unduly long sections have been divided into shorter

sections. In many cases, the resulting sections have been organized into one or

more articles.

Obsolete Provisions

The Commission has identified a number of provisions that appear to be

obsolete and could be deleted in reorganizing the environmental statutes. These
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provisions include dates on which events occurred or legal conditions changed,

lapsed deadlines for state action, provisions governing transitions that already

occurred, and provisions with failed operation contingencies or satisfied sunset

conditions.

Miscellaneous Drafting Improvements.

A number of miscellaneous drafting improvements have been made in the

tentative recommendation. These correct obvious grammatical errors (such as the

omission of an article) and inappropriate gender references, replace the term

“such” where used inappropriately, enumerate undesignated subdivisions and

paragraphs, and redraft provisions that are particularly difficult to understand.

SUGGESTED CHANGES

Specific Suggestions of the Air Resources Board

ARB provided very valuable assistance to the Commission by reviewing and

offering detailed feedback on Parts 1-4 of Division 4 of the proposed

Environment Code. See Exhibit pp. 20-31. The suggestions made by ARB can be

summarized as follows:

1. Improvements to proposed organization. In a number of cases, ARB identified

provisions that might be more sensibly placed in another location. The staff will

need to carefully evaluate the suggested changes in order to determine how they

might affect overall organization. Any movement of sections will also require

renumbering and updated cross-referencing.

2. Answers to questions asked in notes. ARB answered most of the questions

asked by the staff in the Notes following proposed sections. Many of these

questions concerned the status of apparently obsolete provisions. Where ARB

confirmed that a provision is obsolete, the staff will need to determine how to

redraft the section that contains the obsolete provision in order to eliminate the

obsolete part without disturbing the remainder. The Chamber suggests that we

not make such changes without circulating the proposed language for public

comment, to make sure that we do not inadvertently affect the meaning of the

revised provision. See Exhibit p. 16. ARB agrees that correction of some obsolete

provisions would involve redrafting that might result in substantive change.

These changes would “require serious and concentrated legislative attention.”

See Exhibit p. 18.
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3. Correction of errors. ARB identified a few technical errors. The staff does not

believe that any of these errors would affect the substance of the provisions that

contain them. Nonetheless, these errors demonstrate the importance of careful

outside review.

Unfortunately, ARB was unable to review parts 5-9 of Division 4.

Public Participation

In order to reduce the risk of inadvertent substantive change, CCEEB, the

Chamber, and WSPA all urge the Commission to take a slow pace in developing

any further installments of a proposed Environment Code, with ample

opportunity for public review and comment. See Exhibit pp. 8, 11-12, 16.

The staff agrees that it is desirable to have the broadest possible public

participation. To that end, a request for public comment was circulated in

September 1997, outlining the possible organization of an Environment Code and

soliciting public reaction. In addition to our regular subscribers, this outline was

mailed to 31 relevant state agencies, 26 environmental groups, and 12 trade and

professional organizations (including CCEEB and WSPA). The component parts

of the tentative recommendation were prepared over a span of seven months.

Each part was circulated to interested parties for review and comment and

considered by the Commission at a public meeting. The complete tentative

recommendation was then circulated for three months of public review. If the

Commission decides to proceed with the reorganization of other areas of

environmental law, the staff recommends that similar procedures be used.

The pacing of the project presents a more difficult issue. Staff preparation of

an installment requires several months. The installment must then be approved

by the Commission and circulated as a tentative recommendation. Because of the

large volume of material, a fairly long public comment period is necessary (in

this case, three months). The public response to an installment will undoubtedly

require some redrafting and possibly the recirculation of revised provisions. This

redrafted installment must then be approved by the Commission in time for the

introduction of legislation.

Assuming that we want to introduce an installment in each session, the only

way to provide more time for public review would be to shorten the time taken

to prepare an installment, either by increasing the commitment of staff resources

or by reducing the size of the installment. The first option would detract from
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other projects, the second would lengthen the time required to complete the

project.

Transitional Provision

The proposed Environment Code contains a general transitional provision

that would govern the effect of enactment of the new code and of any future

changes to the code. See proposed Environment Code Section 4. CCA objects to

application of the transitional provision to the act that enacts the new code — if

the new code is an entirely nonsubstantive continuation of prior law, then there

is no need for transitional rules governing the enactment of the code. See Exhibit

p. 5. CCA raised this point once before and the Commission tentatively agreed to

limit the application of the section to acts that make changes to the code, with the

understanding that its application might be broadened to include the act that

enacted the code if all interested parties were to unanimously agree to a

particular substantive change in enacting the code.

It is now clear that a bill enacting the Environment Code and adding its first

four divisions would not include any agreed upon substantive changes.

Consequently, the staff recommends implementing the Commission’s decision

regarding proposed Section 4, by revising subdivision (a) as follows:

4. (a) As used in this section:
(1) “New law” means either of the following, as the case may be:
(A) The act that enacted this code.
(B) The the act that makes a change in this code, whether

effectuated by amendment, addition, or repeal of a provision of this
code.

(2) “Old law” means the applicable law in effect before the
operative date of the new law.

(3) “Operative date” means the operative date of the new law.
…

Implication Drawn from Exclusion from Code

The Comment to Section 5 of the proposed Environment Code provides that:

Location of a provision in this code, or relocation from another
code, is strictly for organizational purposes and does not imply that
the provision should necessarily be construed to give the provision
an “environmental” emphasis.
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The Attorney General suggests that the Comment be revised to state the converse

as well. See Exhibit p. 3. The staff sees no problem with adding a sentence to the

Comment along the following lines:

Conversely, the fact that a provision is not included in this code
does not imply that the provision should necessarily be construed
to give the provision a “nonenvironmental” emphasis.

Proposed Site Cleanup Division

The Chamber suggests that the proposed Environment Code should include a

separate division relating to “Contaminated Site Cleanup and Mitigation” that

would be drawn from provisions of the Fish and Game Code, Harbors and

Navigation Code, Health and Safety Code, Public Resources Code, and Water

Code. See Exhibit p. 16. If the Commission decides to recommend the creation of

a consolidated Environment Code, the staff will investigate the merits of this

suggestion before developing the next installment of that code.

Statement Regarding Legislative Intent

WSPA and the Chamber are concerned that continuation of a provision in the

Environment Code might wipe out the legislative intent applicable to the

continued provision. See Exhibit p. 8, 16. This concern could be addressed by

revising proposed Section 2 as follows:

2. (a) A provision of this code, insofar as it is substantially the
same as a previously existing provision relating to the same subject
matter, shall be considered as a restatement and continuation of the
previously existing provision and not as a new enactment, and a
reference in a statute to the provision of this code shall be deemed
to include a reference to the previously existing provision unless a
contrary intent appears.

(b) A statement of legislative intent applicable to a previously
existing provision that is restated and continued in this code
applies to the same extent to the provision of this code that restates
and continues the previously existing provision.

Governor’s Reorganization Plan

The Governor’s Reorganization Plan Number 1 of 1991 (the “Plan”)

substantially reorganized the environmental responsibilities of California’s

administrative agencies. A Governor’s Reorganization Plan suspends prior

inconsistent statutory law. Ordinarily, approval of a Governor’s Reorganization

Plan is followed by conforming legislation to codify its effect. However, in this
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case, a conforming statute was never adopted. Consequently, environmental

statutes affected by the Plan do not accurately reflect controlling law.

The Commission learned that the failure to enact a statute codifying the effect

of the Plan was the result of political differences over the results of the Plan. It

appears that the differences regarding the Plan may be resolved legislatively in

the next session. Therefore, the Commission decided to hold back the majority of

the provisions affected by the Plan from the proposed law. Once the political

issues have been resolved, these sections would be added to the proposed

Environment Code in a subsequent bill, with appropriate changes to reflect the

state of the law at that time.

The Chamber supports incorporation of the provisions affected by the Plan in

the proposed Environment Code. See Exhibit p. 16. It isn’t clear from its letter

whether the Chamber is urging codification of the Plan in the first installment of

the Environment Code or if the deferred codification proposed by the

Commission would be satisfactory. The staff believes that the Commission’s

current approach to the Plan is appropriate and should be maintained.

Hazardous Substances Account Act

The Chamber suggests that “Health and Safety Code Chapter 6.8 be

considered for incorporation into the new Environment Code even though …

Chapter 6.8 will sunset January 1, 1999.” See Exhibit p. 16. The Chamber appears

to be referring to Chapter 6.8 (commencing with Section 25300) of Division 20 of

the Health and Safety Code — the Carpenter-Presley-Tanner Hazardous

Substance Account Act. If the Commission decides to proceed with the creation

of an Environment Code, the staff will keep the Chamber’s suggestion in mind.

However, it appears that Chapter 6.8 will have been repealed by its own terms

by then. If so, restoring the chapter would be a substantive change and beyond

the scope of the reorganization project.

CONCLUSION

The prevailing view among the commentators is that a broad nonsubstantive

reorganization and cleanup of environmental statutes might well do more harm

than good. The unanimity of this reaction is fairly persuasive. It is worth

recalling that the original policy goal of the consolidation was to improve the

accessibility of environmental laws for businesses subject to those laws. We now

have an organization representing such businesses (CCEEB) telling us that the
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reorganization would have the opposite effect. The other business groups that

commented (the Chamber and WSPA) did not directly oppose the proposal, but

expressed significant concerns. This raises doubts about the wisdom of

proceeding with the study, at least in its most ambitious form. Despite the

benefits of consolidation identified by the staff, it may be correct that the

disadvantages of reorganization would outweigh them.

At this point there are at least three ways that we can proceed:

(1) Recommend the creation of the Environment Code as proposed in the

tentative recommendation.  This would secure all of the benefits discussed in

this memorandum, but would also carry the costs and risks identified by the

commentators. It seems likely that such a recommendation would draw

considerable political opposition and would have few (if any) champions.

A variant of this approach would be to proceed with the reorganization and

cleanup of environmental statutes without creating a new code. The staff does

not believe that this approach offers any real advantage over reorganization in a

new code. The costs and risks identified by commentators would result from

renumbering and from grouping provisions that were previously separate.

Reorganization without the creation of a new code would still involve substantial

renumbering and regrouping. For example, in order to reorganize the statutes

relating to water resources and water quality, it would be necessary to combine

sections from seven different codes. Regardless of which code these disparate

provisions eventually wound up in, the result would involve renumbering and

regrouping.

Either of these approaches would require further refinement of the draft

legislation to incorporate the suggestions made by ARB.

(2) Recommend most of the organizational and technical improvements

identified in the tentative recommendation, without creating a new code. If the

Commission determines that it is not wise to consolidate and reorganize all of

California’s environmental statutes, it still might make sense to implement most

of the improvements identified in the tentative recommendation. These have

been scrutinized by the public and by ARB and no serious problems were

identified. This would preserve the benefits of the work that has already been

completed.

This approach would require further refinement of the draft legislation to

incorporate the suggestions made by ARB and would also require significant
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revision of the reorganized provisions to fit them back into the Health and Safety

Code.

(3) Recommend only those technical improvements that would not involve

renumbering. This would involve repealing obsolete provisions, correcting

errors, redrafting ambiguous provisions, and making other improvements that

could be made at the level of individual sections. This minimalist approach

would secure some of the benefits of the work that has been completed, without

creating the costs and potential for error identified by the commentators.

Additional staff effort would still be required to evaluate and implement the

suggestions made by ARB.

Respectfully submitted,

Brian Hebert
Staff Counsel
































































