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Memorandum 98-71

Administrative Rulemaking: Miscellaneous Issues

In July, 1996, the Commission decided on the basic scope and organization of

the administrative rulemaking project. Issues for Commission review were

identified and organized into general categories, as follows:

(1) Exemptions from rulemaking procedure.

(2) Revision of rulemaking procedure.

(3) Administrative review procedure and standards.

(4) Public access to regulations.

(5) Miscellaneous matters.

This memorandum discusses all of the unresolved issues in categories (2), (4), and

(5), with one exception — the question of how to improve the terminology used in

the APA will be addressed in a later memo. Once the Commission has resolved

the issues presented in this memorandum and in the forthcoming memorandum

addressing terminological issues the staff will prepare a draft tentative

recommendation incorporating all of the Commission’s recommendations

regarding rulemaking procedure.

The following material is attached in the Exhibit:

Exhibit pp.
1. Recommendations of the Northern California Association of Law

Libraries and the Council of California Law Librarians (originally
attached to Memorandum 96-38).............................. 1

2. John D. Smith, Office of Administrative Law, Sacramento (May 24,
1996) (relevant portions of letter originally attached to
Memorandum 96-38) ....................................... 7

3. William R. Attwater, State Water Resources Control Board,
Sacramento (June 13, 1996) ..................................12

4. Ellen Johnck, Bay Planning Coalition, San Francisco (June 14, 1996) ....14
5. Executive Order W-144-97 (Jan. 10, 1997) .........................16

Unless otherwise indicated, all statutory references are to the Government

Code.
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REVISION OF RULEMAKING PROCEDURE

Amendments to Water Quality Plans and Policies

The APA provides special procedures for Office of Administrative Law (OAL)

review of certain policies, plans, and guidelines of the State Water Resources

Control Board. See Section 11353(b). Unlike the general rulemaking procedures,

these special procedures do not require the use of strikeout and underscore in

documents submitted to OAL for review. According to OAL, the current practice

is to use strikeout and underscore in such documents. OAL would like this

practice to be required by statute. See Exhibit pp. 7-8. This proposal is supported

by the Bay Planning Coalition. See Exhibit p. 15. The proposed change would be

consistent with a parallel section governing OAL review of plans of the San

Francisco Bay Conservation and Development Commission. See Section

11354.1(d)(2)(B). The staff sees no problem with OAL’s suggestion, which could

be implemented by amending Section 11353(b)(2) as follows:

11353. …
(b) …
(2) The State Water Resources Control Board shall include in its

submittal to the office all of the following:
(A) A clear and concise summary of any regulatory provisions

adopted or approved as part of that action, for publication in the
California Code of Regulations.

(B) The administrative record for the proceeding. Proposed
additions to a policy, plan, or guideline shall be indicated by
underlined text and proposed deletions shall be indicated by strike-
through text in documents submitted as part of the administrative
record for the proceeding.

(C) A summary of the necessity for the regulatory provision.
(D) A certification by the chief legal officer of the State Water

Resources Control Board that the action was taken in compliance
with all applicable procedural requirements of Division 7
(commencing with Section 13000) of the Water Code.

…
Comment. Section 11353 is amended to require that amendments

and deletions be clearly indicated in material submitted to the Office
of Administrative Law for review. For a similar provision, see
Section 11354.1(d)(2)(B) (underscore and strike-through required to
indicate changes in plans of San Francisco Bay Conservation and
Development Commission).
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Adding Material to Rulemaking File

Existing law prohibits an agency from adding any material to the rulemaking

file after public comment, but also requires an agency to add specified material to

the rulemaking file after public comment. See Sections 11346.8(d) and

11347.3(b)(2). This logical inconsistency was considered by the Commission

earlier, and it was decided that Section 11346.8(d) should be amended as follows:

(d) No state agency shall add any material to the record of the
rulemaking proceeding after the close of the public hearing or
comment period, unless adequate provision is made for public
comment on that matter. This subdivision does not apply to the final
statement of reasons.

In reexamining this section, the staff has realized that the proposed solution is

too narrow. It is not just the final statement of reasons that is required to be added

to the rulemaking file after public comment. The updated informative digest is

also required. Section 11347.3(b)(2). The staff recommends amending Section

11346.8(d) as follows:

(d) No state agency shall add any material to the record of the
rulemaking proceeding after the close of the public hearing or
comment period, unless adequate provision is made for public
comment on that matter. This subdivision does not apply to material
prepared pursuant to Section 11346.9.

This would exempt both the final statement of reasons and the updated

informative digest from the prohibition on adding material to the file.

PUBLIC ACCESS TO REGULATIONS

A number of issues relating to the accessibility of regulatory materials have

been raised by the Northern California Association of Laws Libraries and the

Council of Californian Law Librarians (“Law Librarians”), and by OAL. These

issues are discussed below.

Publication of Water Quality Plans and Policies

The APA does not require that policies, plans, and guidelines of the State

Water Resources Control Board (SWRCB) be published in the California Code of

Regulations (CCR). Only summaries of regulatory provisions included in these

policies, plans, and guidelines are required to be published in the CCR. See

Section 11353(b)(2). OAL suggests that all such policies, plans, and guidelines be
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published in full in the CCR. See Exhibit p. 8. This suggestion is supported by the

Bay Planning Coalition. See Exhibit p. 15.

SWRCB opposes this suggestion, maintaining that the current system, which

was the result of a political compromise, is working well. See Exhibit pp. 12-13. In

addition, SWRCB identifies the following reasons not to require publication of the

plans in full:

(1) To do so would more than double the size of Title 23.

(2) The plans are useful only to a few people, all of whom can
and do obtain printed copies from the relevant Regional Water
Quality Control Boards.

(3) Much of the material in the plans is descriptive in nature,
rather than regulatory.

Considering the public availability of the plans, it is not clear that the cost of full

publication of the plans in the CCR is justified. It also seems unwise to disturb a

recent political compromise that appears to be working. Unless a more

persuasive case for full publication of the plans is made, the staff recommends

against requiring full publication.

Preservation of Rulemaking File

In their 1996 letter, the Law Librarians expressed concern that rulemaking files

were not being adequately preserved and made available to the public. See

Exhibit pp. 2-3. Legislation to address these concerns was subsequently enacted

on the Law Librarians’ request. See 1996 Cal. Stat. ch. 928. This legislation added

subdivisions (e) and (f) to Section 11347.3. The relevant subdivisions of that

section now provide as follows:

(d) The rulemaking file shall be made available by the agency to
the public, and to the courts in connection with the review of the
regulation.

(e) Upon filing a regulation with the Secretary of State pursuant
to Section 11349.3, the office shall return the related rulemaking file
to the agency, after which no item contained in the file shall be
removed, altered, or destroyed or otherwise disposed of. The agency
shall maintain the file unless it elects to transmit the file to the State
Archives pursuant to subdivision (f).

(f) The agency may transmit the rulemaking file to the State
Archives. The file shall include instructions that the Secretary of
State shall not remove, alter, or destroy or otherwise dispose of any
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item contained in the file. Pursuant to Section 12223.5, the Secretary
of State may designate a time for the delivery of the rulemaking file
to the State Archives in consideration of document processing or
storage limitations.

The staff believes that Section 11347.3 now adequately addresses the

concerns raised by the Law Librarians and that no action is required by the

Commission on this issue.

On a related point, OAL suggests that the location of rulemaking files be

centrally cataloged to simplify access to these files, but is unsure how this should

be done or by whom. See Exhibit p. 10. Such a catalog would be useful where an

agency has difficulty locating a rulemaking file, because the agency would be

required to locate the file in advance of any request to review it. However, it isn’t

clear that the added convenience in these cases would justify the cost of

cataloging all rulemaking files. The same issue arises with any government

document that is open to public inspection — an agency may have difficulty

locating a requested file, causing delay to the person requesting it. Clearly, this

would not justify creating and maintaining a central catalog of all government

documents that are open to public inspection. The staff sees no reason why

rulemaking files should be treated as a special case.

However, if the Commission decides that a centralized catalog of the location

of rulemaking files should be created, OAL would probably be the best

organization to maintain it. OAL sits at the center of the regulatory process,

handling all rulemaking files and communicating with every agency that adopts

rules under the APA. If the Commission wishes to pursue the idea of a centralized

catalog, the staff will consult with OAL to determine how it might be

implemented.

Historical Information Concerning Regulations

The Law Librarians and OAL have pointed out a number of problems with the

form and availability of historical information regarding regulations:

(1) Manner of presentation. The Law Librarians note that the manner in which

historical annotations are presented in the CCR is not uniform. “For example,

within the same title, guiding annotations may appear at the beginning of a series

of regulations, where elsewhere annotations will follow each individual

regulation.” See Exhibit p. 3.
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(2) Prior law annotations. The Law Librarians note that the CCR rarely provides

annotations or tables indicating the relationship of current regulations to prior

ones. This makes it difficult to track the history of regulations that have been

reorganized. See Exhibit p. 4.

(3) Amendatory annotations. The Law Librarians note that the CCR does not

consistently provide annotations indicating how an amendment has affected a

regulation. This makes it difficult to determine the text of a regulation at a time

before its most recent amendment. See Exhibit p. 5. OAL also notes this problem.

They suggest an alternative to amendatory annotations in the CCR — requiring

each agency to maintain a complete set of all of that agency’s superseded

regulations. See Exhibit p. 10.

The staff agrees that consistently formatted annotations indicating the

relationship between current and prior regulations and setting out the effect of

amendments would be useful. There are at least two ways that this might be

achieved, without enacting new legislation. OAL could exercise its authority to

prescribe the style of regulations submitted for filing and simply require that

agencies include the annotations in a specified form when they submit

regulations. These annotations could then be published in the CCR along with the

text of the regulation. See Section 11343.1(a) (OAL’s authority to prescribe style of

regulations submitted). Alternatively, OAL could create the annotations itself in

preparing regulations for publication in the California Code of Regulations. See

Section 11344(c) (OAL responsible for the manner and form in which regulations

are printed). The staff does not see any need for new legislation, but would be

interested in hearing from OAL as to whether the proposed changes are

feasible under existing law.

OAL’s alternative suggestion, that all agencies be required to preserve a

complete set of their superseded regulations, would not offer much improvement

over existing practice. Currently, when a regulation is sent to the Secretary of

State for filing, it is promptly forwarded to the State Archives for permanent

retention. State Archives preserves all regulations, including superseded ones,

sorted in chronological order by promulgating agency. It isn’t clear that requiring

the promulgating agency to keep their own set would add much to the

accessibility of these materials. Annotations in the CCR seem to be a much more

effective way to convey historical information about regulations.
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MISCELLANEOUS MATTERS

Scope of Section 11350

Section 11350 provides a judicial proceeding for a declaration as to the validity

of a regulation. OAL maintains that this section only provides for review of a

“duly adopted” regulation (a regulation that has been formally adopted under

APA procedures), and does not provide for review of an “underground

regulation” (an agency statement that meets the APA’s definition of “regulation”

but has not been formally adopted). OAL proposes amending Section 11350 to

indicate that it only provides for review of a duly adopted regulation.

It isn’t entirely clear that OAL’s interpretation of Section 11350 is correct.

There is nothing in the section that expressly limits it to review of duly adopted

regulations. To the contrary, it provides for review of “any regulation.” See

Section 11350(a). However, the section does contain one paragraph that supports

OAL’s interpretation:

For purposes of this section, the record shall be deemed to
consist of all material maintained in the file of the rulemaking
proceeding as defined in Section 11347.3.

This limitation of the record of review to the rulemaking file would seem to

preclude review of underground regulations, which are not the subject of

rulemaking files. To challenge an underground regulation you would at least

need to introduce the text of the challenged regulation, which would not be

permitted under a strict reading of the paragraph quoted above.

On the other hand, Section 11350 expressly provides for review of emergency

regulations, which are also not the subject of rulemaking files. See Section

11346.1(a) (emergency regulations not subject to Section 11347.3). If the record

limitation provision is defective as to the review of emergency regulations (which

it seems to be), then it may also be defective as to the review of underground

regulations. This undermines the implication that might be drawn from the

record limitation provision — that the section was not intended for review of

underground regulations.

Regardless of the proper interpretation of Section 11350, the question remains

whether Section 11350 should be limited to review of duly adopted regulations. In

other words, does judicial review of an underground regulation under Section

11350 pose some problem that justifies eliminating the remedy?
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The staff does not see any obvious problems with review of an underground

regulation under Section 11350. If declaratory relief is an appropriate remedy

where an agency substantially fails to comply with the APA, it should also be

appropriate where the agency entirely fails to comply. Declaratory relief under

Section 11350 is not an exclusive remedy, so allowing review of underground

regulations would not preclude other existing means to challenge the validity of

an underground regulation (e.g., administrative mandamus). Unless some

problem with review of an underground regulation under Section 11350 can be

demonstrated, the staff is reluctant to eliminate the remedy.

Record of Review Under Section 11350

As discussed above, the paragraph limiting the record of review to the

rulemaking file seems to be defective in that it excludes material relevant to

determining the validity of emergency regulations and underground regulations.

It may also exclude material relevant to review of a duly adopted regulation. For

example, if an agency ignores public comment letters and does not discuss them

in the final statement of reasons or include them in the rulemaking file, the agency

may have substantially failed to comply with the APA. Substantial failure to

comply with the APA is a ground for invalidity of a regulation under Section

11350. However, the record limitation provision would preclude consideration of

letters that were improperly omitted from the rulemaking file, because they

would not be part of the record of review.

It may make sense to draft a new section that would preserve the general

policy of closed record review of regulations, while correcting the apparent

defects in the present provision. This could be achieved by deleting the record

limitation provision in Section 11350 and adding the following section:

11350.1. The record for review in a proceeding under Section
11350 shall be limited to the following material:

(a) The text of the regulation under review.
(b) The written statement prepared under paragraph (b) of

Section 11346.1.
(c) Evidence of a procedural defect in the adoption of the

regulation.
(d) The rulemaking file prepared under Section 11347.3.
Comment. Section 11350.1 governs the record of review in a

proceeding under Section 11350.
Subdivision (a) permits consideration of the text of a regulation

where the regulation was required to be adopted under this chapter
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but was not. In such a case, the text of the regulation is not part of a
rulemaking file.

Subdivision (b) permits consideration of an agency statement
prepared under Section 11346.1(b) (justifying emergency
regulation). Such a statement is not part of a rulemaking file
prepared under Section 11347.3. See Section 11346.1(a)

Subdivision (c) permits consideration of evidence of procedural
noncompliance. This is necessary where proof of procedural
noncompliance depends on material that is not included in the
rulemaking file. E.g., proof that an agency failed to include written
public comments in a rulemaking file requires consideration of the
excluded comments.

Subdivision (d) restates part of the substance of the former
second paragraph of Section 11350(b)(2), limiting the record for
review to the rulemaking file prepared under Section 11347.3.

EXECUTIVE ORDER

In 1997, the Governor issued Executive Order W-144-97 (“Executive Order”).

See Exhibit pp. 16-18. This order adds a new layer of complexity to the

rulemaking process. While many of the provisions of the Executive Order seem to

run contrary to the Commission’s efforts to make the rulemaking process more

efficient, it is probably best to accept the Executive Order as a given. The

Executive Order is recent, and is the product of an ongoing series of Regulatory

Review Roundtables conducted by the Office of Planning and Research. If the

provisions of the order prove problematic, they are always subject to modification

by a subsequent executive order.

The principal effects of the Executive Order on rulemaking procedures are as

follows:

(1) Contents of rulemaking calendar expanded. Under statutory law, agencies must

publish an annual rulemaking calendar, indicating the schedule that the agency

intends to follow in its rulemaking activity for the upcoming year. See Section

11017.6. Under the Executive Order, the rulemaking calendar must also include a

substantive overview and summary for each scheduled rulemaking action. See

Exhibit pp. 16-17. The required contents of the summary and overview is

substantially similar to the information required in the initial notice of proposed

rulemaking under the APA.

(2) Rulemaking calendar exception narrowed. Under statutory law, an agency is

not barred from adopting a regulation as a result of its omission from the

rulemaking calendar if the regulation is “required by circumstances not
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reasonably anticipated at the time that the rulemaking calendar is prepared.” See

Section 11017.6. The Executive Order sets a much higher hurdle for adoption of a

regulation that was not scheduled in the rulemaking calendar — such a regulation

may not be adopted “unless otherwise required by state or federal law or as

required by a Declaration of a State of Emergency, Executive Order, or by the

need to protect immediate public health, safety, and welfare.” See Exhibit p. 17.

(3) Inconsistency with other law. An agency must identify how a proposed

regulation “diverges from a comparable state, federal, or local law or regulation

which governs the same program or conduct” and must identify the costs and

benefits of this difference. Id.

(4) Sunset review of regulations. Agencies must establish a schedule to review all

existing regulations by 1999. This “sunset review” includes review of the

continuing necessity and cost effectiveness of the regulation, an updated estimate

of economic impacts, identification of changes that would minimize overlaps and

conflicts with other laws, and identification of changes that would make the

regulation less intrusive and more cost effective. Agencies must identify changes

that will reduce the total “compliance cost” of the regulation by 5 percent per

year. Id.

(5) Economic impact statements. The Executive Order requires the development

of a standardized economic impact statement form. Id. Economic impact

information must be submitted to the regulation review unit of the Trade and

Commerce Agency “as provided in Section 15363.6 of the Government Code and

Section 57005 of the Health and Safety Code….” It isn’t clear what the language

quoted above means. Neither Government Code Section 15363.6 nor Health and

Safety Code Section 57005 require submission of economic impact information to

the Trade and Commerce Agency.

Respectfully submitted,

Brian Hebert
Staff Counsel
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