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First Supplement to Memorandum 98-65

Effect of Dissolution of Marriage on Nonprobate Transfers:
Draft of Recommendation

We have received two letters regarding Memorandum 98-65. These letters are

attached.

The California Land Title Association (CLTA) writes to inform the

Commission that it has no objections to the draft recommendation attached to

Memorandum 98-65. CLTA also expresses its appreciation for the “receptiveness

and responsiveness shown by the Staff and Commission to its concerns and

suggestions.” See Exhibit p. 1.

The Executive Committee of the Estate Planning, Trust, and Probate Law

Section of the State Bar (“Executive Committee”) writes to express its continuing

support for the proposed law. See Exhibit p. 2. However, the Executive

Committee is still concerned about the effect of the proposed transitional

provision on a person who is or becomes incompetent before the new law

becomes operative and never regains capacity before death. Such a person would

not have an opportunity to take the new law into account (e.g., by expressing a

clear intention to preserve a nonprobate transfer in favor of a former spouse). See

Exhibit pp. 3-4.

However, the proposed law would only apply if the incompetent person’s

marriage is dissolved or annulled after the operative date of the proposed law.

See proposed Section 5603. In the dissolution or annulment proceeding, the

incompetent person would be represented by a guardian, conservator, or

guardian ad litem. See Code Civ. Proc. § 372 (incompetent person as party to civil

action). The spouse of the incompetent person could then negotiate with the

incompetent person’s representative regarding the disposition of nonprobate

transfers and property held in joint tenancy. This would provide a significant

opportunity for reappraisal of the incompetent person’s intentions in light of the

proposed law.

After discussing this matter with the representative of the Executive

Committee, the staff believes that the substance of the transitional provision is
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appropriate and should not be changed. However, it does appear that the

clarity of the transitional provision could be improved by redrafting it to read

as follows:

5603. (a) This part is operative on January 1, 2000.
(b) Except as provided in subdivision (c), this part applies to an

instrument making a nonprobate transfer or creating a joint
tenancy, whether executed before, on, or after the operative date of
this part.

(c) Sections 5600 and 5601 do not apply, and the applicable law
in effect before the operative date of this part applies, to an
instrument making a nonprobate transfer or creating a joint tenancy
in either of the following circumstances:

(1) The person making the nonprobate transfer or creating the
joint tenancy dies before the operative date of this part.

(2) The dissolution of marriage or other event that terminates
the status of the nonprobate transfer beneficiary or joint tenant as a
surviving spouse occurs before the operative date of this part.

Comment. Section 5603 governs the application of this part.
Under subdivision (c), where a dissolution of marriage, or other

event terminating a person’s status as a decedent’s surviving
spouse occurs before January 1, 2000, that person’s rights as a
nonprobate transfer beneficiary or joint tenant of the decedent are
not affected by Section 5600 or 5601. See Section 78 (“surviving
spouse” defined).

Respectfully submitted,

Brian Hebert
Staff Counsel
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