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Admissibility, Discoverability, and Confidentiality of Settlement
Negotiations: Comments on Revised Tentative Recommendation

In March, the Commission approved a revised tentative recommendation on

the admissibility, discoverability, and confidentiality of settlement negotiations.

The revised tentative recommendation has since been circulated to interested

persons, and the Commission has received the following comments:
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After briefly summarizing the history of this study and content of the revised

tentative recommendation, this memorandum discusses the comments received

and offers suggestions on how to proceed. Almost every provision of the

Commission’s proposal has elicited some comment. We are fortunate to have

these suggestions to help refine the proposal.
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 RECAP OF THE STUDY

This study stems from the Commission’s recent work on mediation

confidentiality, which culminated in the enactment of a new chapter of the

Evidence Code clarifying various aspects of mediation confidentiality. Evid.

Code §§ 1115-1128; see Mediation Confidentiality, 26 Cal. L. Revision Comm’n

Reports 407 (1996). In the course of that study, the Commission concluded that

the mediation confidentiality provisions should not apply to a “settlement

conference pursuant to Rule 222 of the California Rules of Court.” Evid. Code §

1117(b)(2). The Commission did not otherwise determine the appropriate

evidentiary protection for a judicial settlement conference or unassisted

settlement negotiation, as opposed to a mediation. Rather, it decided that the

rules governing admissibility and discoverability of settlement negotiations other

than a mediation warranted further study. The Commission is authorized to

pursue that topic by virtue of its continuing authority to study the Evidence

Code. (See 1965 Cal. Stat. res. ch. 130, continued in 1998 Cal. Stat. res. ch. 91.)

Under existing law (Evidence Code Sections 1152 and 1154), evidence of an

offer of compromise or other negotiation to settle a civil case is inadmissible for

purposes of proving or disproving liability, but may be admissible for other

purposes. This rule of admissibility applies where evidence of negotiations to

settle a civil case is offered in the same or another civil case. Sections 1152 and

1154 do not apply to evidence of negotiations to settle a criminal case (plea

bargaining), nor do they apply where evidence of negotiations to settle a civil

case is offered in a criminal case. (See Revised Tentative Recommendation on

Admissibility, Discoverability, and Confidentiality of Settlement Negotiations (March

1998), pp. 11-12 (hereafter, “Revised Tentative Recommendation”).)

In 1997, after considering the topic at several meetings, the Commission

circulated a proposal to repeal Sections 1152 and 1154 and replace them with a

new evidentiary statute on negotiations to settle a civil case. (See Tentative

Recommendation on Protecting Settlement Negotiations (Feb. 1997).) Under the

proposed new statute, evidence of such negotiations would be inadmissible in

both civil and criminal cases (subject to specified exceptions), but only if it was

offered against the person seeking to compromise. The proposal also provided

that evidence of settlement negotiations (other than a settlement agreement)

would be subject to discovery only if certain conditions relating to the need for

and value of the evidence were met.
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Response to this initial proposal was light but generally favorable. Magistrate

Judge Wayne D. Brazil (United States District Court, Northern District of

California) commented that the Commission had “done a very handsome job of

crafting … a commendable balance between legitimately competing concerns.”

(Memorandum 97-74, Exhibit p. 5.) He offered some specific suggestions, as did

two law professors who expressed support: Professor Miguel Mendez (Stanford

Law School) and Professor David Leonard (Loyola Law School). Judge Carlos

Bea (Superior Court, City and County of San Francisco) also proposed some

revisions, but said that the Commission was “on the right track in attempting to

grant greater, categorical confidentiality to settlement negotiations.” (Id. at

Exhibit p. 8.) The State Bar Litigation Section and State Bar Committee on

Administration of Justice (“CAJ”) did not comment on the tentative

recommendation. They did, however, express reservations about the

Commission’s approach earlier in the study. (See id. at pp. 2-3.)

Upon considering the comments on its proposal, the Commission decided to

prepare and circulate a revised tentative recommendation. Like the initial

proposal, this revised tentative recommendation focuses on negotiations to settle

a civil case (hereafter, “settlement negotiations”), not on plea bargaining. Subject

to specified exceptions, evidence of such negotiations would be inadmissible in a

civil case or other noncriminal proceeding, regardless of whether it is offered

against the person who attempted to compromise. With exceptions, the proposal

would also make settlement negotiations confidential and protect evidence of

such negotiations (other than a settlement agreement) from discovery in a

noncriminal proceeding, but only where the parties agree in advance in writing

that these statutory protections should apply.

The comment period on the revised tentative recommendation closed on July

31, 1998. Although further input would still be welcome, it is time for the

Commission to consider the overall response to the revised proposal, and then

turn to the suggestions on specific aspects of the proposal.

GENERAL REACTION TO THE

REVISED TENTATIVE RECOMMENDATION

There is considerable support for the revised tentative recommendation, but

the proposal also prompted some opposition and suggestions for improvement.

– 3 –



Support

On behalf of the San Diego County Superior Court, Presiding Judge Thomas

J. Whelan comments that the Commission’s proposal on settlement negotiations

“appears to address all areas of concern on this subject.” (Exhibit p. 35.) The

Legislation Committee of the Los Angeles County Municipal Court Judges’

Association (representing the judges of the 24 municipal court districts in Los

Angeles County) also supports the proposal without qualification. (Exhibit p. 7.)

Similarly, the Bar Association of San Francisco (“BASF”) “supports the

recommendation, with the exception of Section 1135(a),” which the BASF board

“would like to discuss in greater detail” at its next meeting. (Exhibit p. 18.) (We

have since been informed that BASF is unlikely to provide further input.)

The Los Angeles County Superior Court likewise expresses approval. While

requesting one specific revision, Presiding Judge Robert W. Parkin writes:

Generally speaking, I believe it is safe to say that the judges of
the Los Angeles Superior Court are in favor of the proposal.
Everyone agrees that by providing for confidentiality of settlement
negotiations and limiting the admissibility of settlement
discussions or evidence presented in those discussions enhances
the possibilities of settlement. This is especially true where a
judicial officer is involved as it is essential that all of the facts and
evidence be disclosed in order to have productive negotiations.

(Exhibit p. 17.)

Importantly, although Consumer Attorneys of California (“CAOC”) has

significant concerns about certain aspects of the proposal, it says “there is

universal agreement that settlement negotiations, and discussions during

mediation, should be held confidential for all time.” (Exhibit p. 25.) CAOC goes

on to state:

As a general proposition, CAOC supports the proposal to make
settlement negotiations fully confidential by making them
inadmissible to prove liability in a civil action. CAOC also agrees
that this proposal, if enforced fairly and in good faith, will increase
the likelihood of settlements in civil actions and, hopefully,
settlements that will occur early enough in the litigation process to
reduce substantially the soaring costs of litigation.

(Exhibit p. 31.) These comments misstate the thrust of the Commission’s proposal

(existing law already makes settlement negotiations inadmissible to prove
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liability in a civil action), but reflect support for the policy underlying the

proposed reform.

Opposition

The State Bar Committee on Administration of Justice (“CAJ”) opposes the

Commission’s proposal:

[M]ost of the proposal is a series of attempts to reword existing
Evidence Code sections 1152 and 1154, or to codify decisional law
interpreting those sections, both of which we consider unnecessary.
The proposals do not eliminate uncertainties in existing law, may
create new ambiguities, and will cut off discovery and admissibility
of evidence that should be discoverable and admissible. CAJ
continues to oppose.

(Exhibit p. 24.) CAJ raises concerns about many specific aspects of the proposal.

CAJ continues to suggest use of the Missouri approach: “Under that approach,

the existing standards under Evidence Code sections 1152 and 1154 would be

retained, but the parties could agree to be bound by a stricter rule of

confidentiality if they use a specified form of agreement.” (Exhibit p. 19.)

Family Law specialist Margalo Ashley-Farrand also wrote in opposition to the

Commission’s proposal. She states that the reform is “unnecessary and

burdensome.” (Exhibit p. 8.) Her objection focuses on the requirement of a

written agreement to invoke confidentiality and protection from discovery. (Id.)

She has not raised any other objection, either in her letter or in conversation with

the staff.

Perhaps most significantly, the Civil and Small Claims Advisory Committee

of the Judicial Council opposes the revised tentative recommendation. (Exhibit

pp. 1-6.) The committee “believes that the proposed statutory changes seem to be

contrary to the basic premise of the California Evidence Code that ‘all relevant

evidence is admissible.’” (Id. at 2.) The committee “does not feel that a real

problem has been demonstrated to justify such a change.” (Id.) Rather, the

committee

believes that present law, i.e., Evidence Code sections 352 and 1152
adequately protect litigants from unauthorized disclosure of
settlement discussions at trial. [The committee is] informed that
some of the commissioners feel that a change is needed to
encourage more candor during settlement negotiations and to
encourage more settlement negotiations early in the process. The
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committee feels that based upon our experience and the experience
of the judges we questioned (many of whom have participated in
hundreds of settlement conferences), the protections of section 1152
when combined with the judicial discretion granted in section 352
are quite adequate to promote frank and open settlement
discussions and to protect the discussions from unauthorized use
by one side or the other. The committee questions the empirical
basis for the perceived need for these changes. Is the need based
upon a real problem that occurs with some ascertainable
frequency? The committee feels it is not. Before such drastic
changes are contemplated, the committee suggests that a thorough
investigation be conducted by way of surveys and interviews to be
certain that a problem really exists.

(Id.) Succinctly put, “the committee feels that there is insufficient evidence that

the proposed statutory changes would result in increased candor, which seems to

be the basis for the commission’s recommendations.” (Id. at 5.) The committee

also considers “the corollary to be true: there is a lack of any empirical evidence

that current law, i.e., sections 352 and 1152, is inadequate to take care of any

perceived problem that may currently exist.” (Id.)

Other

The California Dispute Resolution Council (“CDRC”) considered the

Commission’s proposal but “concluded that rather than offering comment on the

appropriate level of confidentiality for judicially supervised direct negotiations,

CDRC should defer to the courts for guidance in making that determination.”

(Exhibit p. 10.) Four other commentators offered input on specific aspects of the

revised tentative recommendation, without taking a clear position on the overall

proposal: the San Diego law firm of Epsten & Grinnell (Exhibit pp. 12-14), the

State Board of Control (Exhibit pp. 15-16), the ADR Subcommittee of the

California Judges Association (Exhibit p. 11), and Judge Carlos Bea, who also

commented on the Commission’s initial proposal (Exhibit p. 9).

Stanford Law Professor Miguel Mendez did not comment on the revised

tentative recommendation, but did comment on the staff draft that preceded the

revised tentative recommendation, which was very similar. (See draft attached to

Memorandum 98-14; Minutes (March 19-20, 1998), pp. 12-14.) He draws a

distinction between the proposed approach to admissibility and the proposed

provisions on discoverability and confidentiality. (Exhibit pp. 36-38.)

– 6 –



With regard to admissibility, he echoes the Commission’s concern that

existing law (making evidence of settlement negotiations inadmissible only for

purposes of proving liability) may inhibit candor in settlement negotiations:

[T]his limited approach might discourage parties from engaging
in the candor needed to reach settlements. I have been engaging in
settlement conferences lately and I do watch what I say. I don’t
want my statements to haunt me in the guise of impeachment. If to
promote settlement I admit that I wasn’t wearing my glasses at the
time of the accident, my opponent can use that statement to
impeach me in the event the case does not settle and at the trial I
testify that I was wearing my glasses. Obviously, the statement
can’t be received for the truth as an “admission” or even as a “prior
inconsistent statement” if we are to respect the present rules. But I
am not sure that such respect might not prove ephemeral. I doubt
that jurors can abide by an instruction directing them to consider
the evidence only for its impeachment value. Because of this doubt,
I am careful about what I say at the settlement conference. Whether
that circumspection prevents an appropriate settlement is
something I can only speculate about. I doubt that the empirical
evidence is there, one way or the other.

(Id. at 36.)

He expresses mixed feelings about “the key change proposed by the

Commission: excluding evidence of settlement conference statements for any

purpose except those listed.” (Id.) On balance, he supports the Commission’s

approach to admissibility:

The effect of this change is to eliminate the use of settlement
conferences as admissions as well as for impeachment. How I feel
about this change depends on whose shoes I am wearing. I
certainly don’t want my words at the settlement conference to
reappear at the trial under the guise of impeachment. I think that
the jurors will be unable to abide by the limiting instruction and
will treat them as an admission. On the other hand, I would
certainly want to use my opponent’s words to impeach him. I can’t
have it both ways, however, and on balance I guess that I prefer
promoting settlements even at the expense of losing some powerful
impeachment material — material that derives some of its impact
precisely because the jurors may not be able to abide by the limiting
instruction.

(Id.)
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With regard to discoverability and confidentiality, however, he is not

convinced that the proposed provisions “add much.” (Id. at 38.) His concerns

along these lines are discussed below, as we track through the Commission’s

proposal analyzing the issues that have been raised about specific provisions.

SECTION 1130. “SETTLEMENT NEGOTIATIONS” DEFINED

Both CAJ and the law firm of Epsten & Grinnell have commented on

proposed Evidence Code Section 1130, which defines the term “settlement

negotiations”:

1130. As used in this chapter, “settlement negotiations” means
any of the following:

(a) Furnishing, offering, or promising to furnish money or any
other thing, act, or service to another person who has sustained or
will sustain or claims to have sustained or claims will sustain loss
or damage.

(b) Accepting, offering, or promising to accept money or any
other thing, act, or service in satisfaction of a claim.

(c) Conduct or statements made for the purpose of, or in the
course of, or pursuant to negotiation of an action described in
subdivision (a) or (b), regardless of whether a settlement is reached
or an action described in subdivision (a) or (b) occurs.

(d) A settlement agreement.

(All further statutory references are to the Evidence Code, unless otherwise

indicated.)

CAJ’s Comments

The proposed definition of “settlement negotiations” is based on existing

Evidence Code Sections 1152 and 1154. CAJ points out, however, that the

proposed definition does not include the existing requirement that the offer be

made “in compromise or from humanitarian motives.” (Exhibit p. 20.)

CAJ objects to this approach and uses a hypothetical to illustrate its point:

Under proposed new Section 1132(a), evidence of “settlement
negotiations” as newly defined would be inadmissible. … If a party
said, ‘I breached my contract with you, so I am giving back your
$5,000,’ that statement might be admissible because it is an
admission, it is not made in compromise, and the statement may
not have been made for humanitarian motives. It would be
inadmissible under the new proposal. It is a promise to furnish
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money to a person who has sustained loss (proposed Section
1130(a)) and would be inadmissible under proposed Section
1132(a). This broadens the existing exclusionary rule.

The statement made would be excluded from evidence because
the statement would be part of the new definition of ‘settlement
negotiations’ in proposed Section 1130(c) and therefore excluded
under proposed Section 1132(a), even though it is an explicit
admission of liability, and even if it is not offered in compromise
and is not offered for humanitarian motives. This expansion of the
exclusionary concept is wrong and should be opposed. An
admission of liability, plus the partial making of payments to
satisfy an obligation, should not be barred from evidence. These are
clear admissions of liability and should be admissible, for example,
if the person who breached the contract fails to complete making
restitution.

(Id. at 20-21.)

CAJ has identified an important omission. In dropping the phrase “in

compromise,” the Commission did not intend to provide evidentiary protection

for conduct that was not compromise-related. (Humanitarian acts are covered by

proposed new Section 1152, which CAJ has not criticized.) The whole purpose of

the Commission’s proposal is to promote settlement of disputes, particularly

early settlements that serve the interests of all parties and conserve court

resources. Where the parties agree on the validity and amount of a claim, there is

nothing to compromise and no need to encourage efforts to compromise. “To the

extent that the exclusion of compromise evidence affects the truth-determination

function of the trial, it is important to protect such evidence only so far as

necessary to accomplish the policy goal.” (Memorandum 98-14, Exhibit p. 1 (Prof.

Leonard).)

We omitted the phrase “in compromise” from Section 1130 only because it

seemed unnecessary. The new chapter on settlement negotiations would govern

“the admissibility, discoverability, and confidentiality of settlement negotiations

to resolve a pending or prospective civil case.” Proposed § 1131(a) (emphasis added).

Implicit in that restriction is the notion of a dispute requiring resolution. This

intended limitation is perhaps too subtle, however, especially in light of

situations such as the one CAJ posits, in which a civil case may be necessary to

recover even though there is no dispute as to liability or amount.

The staff therefore recommends including the phrase “in compromise” in

proposed Section 1130, as in existing law:
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1130. As used in this chapter, “settlement negotiations” means
any of the following:

(a) Furnishing, In compromise, furnishing, offering, or
promising to furnish money or any other thing, act, or service to
another person who has sustained or will sustain or claims to have
sustained or claims will sustain loss or damage.

(b) Accepting, In compromise, accepting, offering, or promising
to accept money or any other thing, act, or service in satisfaction of
a claim.

(c) Conduct or statements made for the purpose of, or in the
course of, or pursuant to negotiation of an action act described in
subdivision (a) or (b), regardless of whether a settlement is reached
or an action act described in subdivision (a) or (b) occurs.

(d) A settlement agreement.

Epsten & Grinnell’s Comments

Epsten & Grinnell, a firm that represents homeowners and homeowner

associations in construction defect litigation, comments that “the present

definition of “settlement negotiations” at section 1130(a) is far too broad.”

(Exhibit p. 12.) “As presently worded, the definition would be interpreted to

include a wide array of ‘acts’ and ‘things’ which are highly relevant to a

plaintiff’s case in chief, and thus the effect of your tentative recommendation

would be to exclude” such acts and things. (Id.)

Epsten & Grinnell explains that construction defect lawsuits are usually

preceded by a series of homeowner-builder discussions and attempts to cure

building defects:

The homeowner complains of leaking roofs, for example, and the
builder does something or says something. The builder will tell the
homeowner not to worry, everything is fine. Or, the builder will
implement a “repair.” The process of homeowner-builder
communications and builder “customer service” actions typically
lasts several months before the homeowner gets fed up and seeks
legal advice.

(Id. ) “Things said and things done by the homeowners and the builder prior to

the lawsuit being filed may be relevant, indeed essential, to the homeowners’

case.” (Id.)

For example, “the plaintiff must prove that he or she provided the builder

notice” of the claims. (Id.) Once the builder is on notice, “[t]he builder’s ‘repairs’

frequently cover up and or exacerbate the defective construction, worsening the
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property damage.” (Id.) Even if the repair efforts do not cause further harm, they

may be “highly relevant to plaintiff’s case to show that the defendant’s expert’s

proposed repair has already been implemented — by the defendant himself,

prior to the lawsuit — and that it has failed.” (Id. at 13.) Evidence of promised or

attempted repairs may also be relevant to rebut a statute of limitations defense.

(Id.)

Epsten & Grinnell warns that the Commission’s proposal may be interpreted

to exclude these types of evidence, as well as similar prelitigation evidence in

other areas of practice. (Id. ) “[T]here needs to be some form of exception to the

absolute inadmissibility imposed in the present draft and/or a more narrow

definition of settlement negotiations.” (Id.)

To some extent, the problem Epsten & Grinnell identifies already exists. In

applying Section 1152 and the corresponding federal provision (Federal Rule of

Evidence 408), courts have struggled to define how much of a dispute is

necessary to trigger the statutory protection. There are many different

approaches, such as applying the rule where:

• the party whose statements are offered reasonably
contemplated that litigation might be necessary

• the parties have reached a stage of disagreement and both
sides know that litigation is a clear possibility

• a party has threatened litigation

• a lawsuit is on file

See generally Brazil, Protecting the Confidentiality of Settlement Negotiations, 39

Hastings Law Journal 955, 960-66 (1988). The leading California decision is a

construction defect case in which the court stated:

By March 8, 1965, the parties had reached a stage of clear
disagreement on the crucial question whether plaintiff was entitled to a
change order. Anything said in negotiations after that date could
not be admitted under the rule of practical construction; it
remained subject to exclusion under Evidence Code section 1152.

Warner Construction Corp. v. City of Los Angeles, 2 Cal. 3d 285, 297, 85 Cal. Rptr.

444, 466 P.2d 996 (1970) (emphasis added).

Early in this study, the Commission decided not to attempt to provide

statutory guidance on this point in this reform:
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Consistent with the Commission’s general guidance at its meeting
on July 11, 1996, the attached draft does not define compromise
evidence more precisely than the existing statutes. The preliminary
part mentions the possibility of studying the issue in the future.

(Memorandum 96-59, p. 2.) As Epsten & Grinnell point out, however, our reform

would exacerbate the problem of defining settlement negotiations. Under the

Commission’s proposal, evidence of such negotiations would be inadmissible for

any purpose (unless an exception applies), whereas now it is only inadmissible to

prove liability. (Exhibit p. 13.)

The staff recommends a number of steps to address the concerns raised by

Epsten & Grinnell. First, we would make explicit that giving notice of a

problem, without more, is not settlement negotiations. Negotiations cannot

occur until both sides know that a problem exists. We would therefore revise

proposed Section 1130 along the following lines:

1130. (a) As used in this chapter, “settlement negotiations”
means any of the following:

(a) (1) Furnishing, In compromise, furnishing, offering, or
promising to furnish money or any other thing, act, or service to
another person who has sustained or will sustain or claims to have
sustained or claims will sustain loss or damage.

(b) (2) Accepting, In compromise, accepting, offering, or
promising to accept money or any other thing, act, or service in
satisfaction of a claim.

(c) (3) Conduct or statements made for the purpose of, or in the
course of, or pursuant to negotiation of an action described in
subdivision (a) or (b), regardless of whether a settlement is reached
or an action described in subdivision (a) or (b) occurs.

(d) (4) A settlement agreement.
(b) “Settlement negotiations” does not include mere notification

of the existence or nature of a problem.

Comment. Subdivision (a) Paragraph (a)(1) of Section 1130,
along with subdivision (c) paragraph (a)(3), is comparable to
former Section 1152. Subdivision (b) Paragraph (a)(2), along with
subdivision (c) paragraph (a)(3), is comparable to former Section
1154.

Subdivision (d) Paragraph (a)(4) makes explicit that, for
purposes of this chapter, a reference to settlement negotiations
includes a settlement agreement. For an important exception, see
Section 1133 (confidentiality and discoverability of settlement
negotiations), which makes clear that this chapter does not expand
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or limit existing law on confidentiality or discovery of a settlement
agreement.

Subdivision (b) expressly differentiates between providing
notice of a problem and negotiating a resolution. Where a
document combines notification of a problem with a settlement
offer, the notification may be admissible while the settlement offer
is subject to exclusion under Section 1132 (admissibility of
settlement negotiations). Under these circumstances, it may be
appropriate to introduce the document with the settlement offer
redacted.

For protection of settlement negotiations, see Sections 1132
(admissibility of settlement negotiations), 1133 (confidentiality and
discoverability of settlement negotiations).

This revision combines the “in compromise” limitation suggested by CAJ with

addition of a new subdivision on notice. The “in compromise” limitation

reinforces the concept that notice, by itself, is not settlement negotiations.

Second, we would revise proposed Section 1131(a) to incorporate the

Warner requirement of “clear disagreement on the crucial question”:

1131. (a) This chapter governs the admissibility, discoverability,
and confidentiality of settlement negotiations to resolve a pending
or prospective civil case or a prospective civil case in which the
parties have reached clear disagreement on the crucial question.

….

Comment. Section 1131 states the scope of this chapter. The
chapter encompasses, but is not limited to, judicially-supervised
settlement negotiations in a civil case, such as a settlement
conference pursuant to California Rule of Court 222 (1997). This
chapter is made applicable to administrative adjudication by
Government Code Section 11415.60. The requirement of “clear
disagreement on the crucial question” is drawn from Warner
Construction Corp. v. City of Los Angeles, 2 Cal. 3d 285, 297, 85
Cal. Rptr. 444, 466 P.2d 996 (1970).

….

This would partially address Epsten & Grinnell’s concern about prelitigation

communications and conduct. The staff would not go further in exempting

prelitigation activity from coverage (e.g., restricting the chapter to negotiations to

resolve a pending civil case), because that would undermine the objective of

encouraging early, cost-effective settlements. (See Revised Tentative

Recommendation, p. 8 & n.27.)
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Importantly, where a repair effort causes harm, evidence of the effort would

be admissible even if the repair effort is considered settlement negotiations under

Sections 1130 and 1131. Although evidence of settlement negotiations is generally

inadmissible under the Commission’s proposal (proposed Section 1132(a)),

evidence of harmful repair efforts would be admissible under proposed Section

1136, which provides:

1136. Evidence of settlement negotiations is not inadmissible,
confidential, or protected from disclosure under this chapter where
the evidence is introduced or relevant to support or rebut a cause of
action, defense, or other legal claim arising from conduct during the
negotiations.

The staff would point this out in the Comment to Section 1136:

Comment. Section 1136 recognizes that the public policy
favoring settlement agreements has limited force with regard to
settlement agreements and offers that derive from or involve
illegality or other misconduct. See D. Leonard, The New Wigmore:
A Treatise on Evidence, Selected Rules of Limited Admissibility § 3.7.4,
at 3:98-1 (1998) (“If the primary purpose of the exclusionary rule is
to encourage parties to reach compromise and thus avoid
protracted litigation, it follows that the rule should not apply to
situations in which the compromise the parties have reached, or
have sought to reach, is illegal or otherwise offends some aspect of
public policy.”). For example, evidence of sexual harassment
during settlement negotiations should be admissible in an action
for damages due to the harassment. Similarly, evidence of a low
settlement offer should be admissible to establish an insurer’s bad
faith in first party bad faith insurance litigation. Likewise, where
efforts to repair defective construction constitute settlement
negotiations covered by this chapter, evidence of any harm
resulting from those efforts would nonetheless be admissible
pursuant to this section.

….

Finally, the Commission should address the statute of limitations issue. As

presently drafted, Section 1136 could already be interpreted to permit

introduction of evidence of settlement negotiations to rebut a limitations defense.

Such evidence may be “introduced or relevant to … rebut a … defense … arising

from conduct during the negotiations” (i.e., failure to file suit). We could make

this more explicit by revising Section 1136 as follows:
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1136. Evidence of settlement negotiations is not inadmissible,
confidential, or protected from disclosure under this chapter where
the evidence is introduced or relevant to support or rebut a cause of
action, defense, or other legal claim arising from conduct during the
negotiations, including a statute of limitations defense.

SECTION 1132(a). ADMISSIBILITY OF SETTLEMENT NEGOTIATIONS

Instead of making evidence of settlement negotiations inadmissible for a

specified purpose or purposes, proposed Section 1132(a) would make evidence of

settlement negotiations generally inadmissible in a noncriminal case:

1132. (a) Except as otherwise provided by statute, evidence of
settlement negotiations is not admissible in a civil case,
administrative adjudication, arbitration, or other noncriminal
proceeding in which, pursuant to law, testimony can be compelled
to be given.

The intent is to encourage candor in settlement negotiations and thereby promote

prompt, mutually satisfactory resolution of disputes. (Revised Tentative

Recommendation, pp. 3, 7-8 & n.27.) To our knowledge, this is a novel approach.

We are not aware of any other jurisdiction using it.

CAJ criticizes the approach, arguing that it is “a substantial change in the law

and … wrong.” (Exhibit p. 21.) CAJ has raised this same objection before.

(Memorandum 97-10, Exhibit pp. 1-2), as has the State Bar Litigation Section

(First Supplement to Memorandum 96-59, Exhibit pp. 1-2) and the Judicial

Council’s Civil and Small Claims Advisory Committee (Memorandum 98-14,

Exhibit p. 1 (concurring in the comments of the Litigation Section)). The Civil and

Small Claims Advisory Committee has expanded on its previous comments,

noting that “the presumption of admissibility under current law is changed to

one of inadmissibility under the proposed law.” (Id.) “The committee strongly

opposes such a change.” (Id.) The committee is satisfied with current law, under

which evidence of settlement negotiations is inadmissible to prove liability and

admissible for other purposes only if it satisfies the balancing test of Evidence

Code Section 352. (Id.) The committee believes that the proposed new approach

“is an unwarranted intrusion on the principle of judicial discretion.” (Id.)

Professor David Leonard of Loyola Law School also disapproves of the

proposed approach:
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[Y]ou have made a choice to adopt a design fundamentally
different from that used by FRE 408. Whereas the latter is
constructed as a limited exclusionary rule applicable only when the
evidence is offered for the purpose of proving “liability for or
invalidity of the claim or its amount,” your proposal creates a
general rule of exclusion. Though followed by a series of exceptions
to this rule, it is nevertheless fundamentally different from the form
of FRE 408 as well as that of existing California Evidence Code §
1152, which excludes the evidence only when offered “to prove …
liability for the loss or damage or any part of it.”

Your choice, while certainly defensible, does have some
disadvantages. Most importantly, it pretty much obligates you to
define specifically all situations in which the evidence will be
admissible (all exceptions to the rule). This is, of course, very
difficult to do.

(Second Supplement to Memorandum 96-59, Exhibit p. 1.) Professor Leonard

prefers the current, inclusionary approach “because it is not necessary to

articulate in advance all possible purposes for which the evidence may be

admitted.” (First Supplement to Memorandum 98-14, Exhibit pp. 2-3.)

The Commission has previously considered Professor Leonard’s comments

and the opposition of the State Bar groups and the Civil and Small Claims

Advisory Committee, and decided to stick with its general rule of exclusion. As

discussed above (pp. 4-7), the Commission’s proposal has elicited favorable

comments from the San Diego County Superior Court, the Legislation

Committee of the Los Angeles County Municipal Court Judges’ Association,

BASF, the Los Angeles County Superior Court, CAOC, Professor Mendez, and

Magistrate Judge Brazil. In light of this support, the staff does not recommend

abandoning the approach at this point. As this study progresses, however, the

Commission should bear in mind that other approaches are possible and its

approach has downsides. In particular, the Commission and other interested

persons should carefully consider the proposed exceptions, to ensure that they

are neither over-inclusive nor under-inclusive. (See Memorandum 96-59,

attachment pp. 13-14.)

The examples recited in CAJ’s letter (Exhibit p. 21) do not trouble the staff. In

Carney v. Santa Cruz Women Against Rape , 221 Cal. App. 3d 1009, 271 Cal. Rptr. 30

(1990), a defendant sent a letter of apology (pursuant to a settlement), which was

later used to prove another defendant’s liability. Under the Commission’s

proposal, the letter would be inadmissible. Although this would deprive the fact-
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finder of some relevant evidence, that evidence amounts to embarrassing

revelations (contradictions of earlier assertions) made for the purpose of

achieving settlement. Using it in court, even against another defendant, may

inhibit future litigants from being candid in similar situations, thus reducing the

likelihood of future settlements and apologies. Exclusion would avoid this result.

(If the intent in seeking an apology was to facilitate proof of liability to others,

that could be achieved under Section 1140 of the Commission’s proposal by

having “all parties to the negotiations expressly agree in writing that the

evidence may be admitted.”)

CAJ also refers to Young v. Keele, 188 Cal. App. 3d 1090, 233 Cal. Rptr. 850

(1987), in which the court admitted evidence of post-judgment negotiations

regarding the judgment debtor’s ability to pay. The court held that Section 1152

did not apply, because the debtor’s liability had already been established. (Id. at

1093 & n. 5.) The result under the Commission’s proposal would be the same.

The proposed chapter on settlement negotiations would apply only to a pending

or prospective civil case, not a case that has been fully resolved. (Proposed §

1131.)

CAJ further says that “in administrative adjudications, arbitrations, and other

noncriminal proceedings, such as those involving licensure, professional

discipline, or abatement orders, evidence of compromises or attempts to

compromise may be relevant to issues such as mitigation or aggravation.”

(Exhibit p. 21.) At this point, the staff does not know of specific situations along

these lines that would be inequitably treated under the Commission’s proposal.

Proposed Section 1136 seems especially apropos: “Evidence of settlement

negotiations is not inadmissible … under this chapter where the evidence is

introduced or relevant to support or rebut a cause of action, defense, or other

legal claim arising from conduct during the negotiations.” It would help to hear

of specific problems in the areas CAJ has identified, so that the Commission can

consider and address them.

CAJ ends its discussion of Section 1132 by observing that “in administrative

proceedings, cutting off the discoverability of how similar cases were

compromised will take away from the respondents the ability to discover

whether the respondents in a given case are being treated equitably.” (Id.)

Although this is a concern about discoverability, we discuss it here because it

interrelates with admissibility. The concern is misplaced, because the

Commission’s proposal will not restrict the discoverability of how similar cases
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were compromised. “Nothing in [the proposal] affects existing law on

confidentiality or discovery of a settlement agreement.” (Proposed § 1133(c).) If

such discovery discloses inequitable treatment of similar cases, evidence of the

inequity would be admissible under proposed Section 1136, as would rebuttal

evidence. This result seems appropriate.

SECTION 1133(a), (b). CONFIDENTIALITY AND

DISCOVERABILITY OF SETTLEMENT NEGOTIATIONS

Proposed Section 1133(b) would establish a general rule that evidence of

settlement negotiations is confidential and protected from discovery:

(b) Except as otherwise provided by statute, evidence of
settlement negotiations is confidential and is not subject to
discovery in a civil case, administrative adjudication, arbitration, or
other noncriminal proceeding in which, pursuant to law, testimony
can be compelled to be given.

This general rule would apply “only if the persons participating in a negotiation

execute an agreement in writing, before the negotiation begins, setting out the

text of this section and stating that the section applies to the negotiation.”

(Proposed § 1133(a)).

These provisions have prompted two opposite criticisms. Some comments say

settlement negotiations should never be confidential and protected from

discovery, while others say confidentiality and protection from discovery should

be automatic, not contingent on execution of a written agreement.

Objections to confidentiality and non-discoverability

Professor Mendez does not see much value in insulating settlement

negotiations from discovery:

On the whole, I do not favor immunizing settlement statements
from discovery. As between the parties to the lawsuit growing out
of the failed settlement negotiations, I don’t see what is gained.
They don’t need to discover what was said; they know what was
said. Moreover, I don’t read the Commission’s proposal as
immunizing from discovery topics (as opposed to statements)
made at the settlement conference. If at the settlement conference I
admit that my mechanic warned me that my brakes needed to be
replaced, my opponent can always attempt to prove the mechanic’s
warning through my mechanic. She can even do it through me, so
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long as she [is] asking me what my mechanic told me as opposed to
asking me what I said at the settlement conference about what my
mechanic told me.

The discovery provision would benefit me only if someone
other than the parties at the settlement conference wants to
discover what I said about what my mechanic said to me. If, as a
result of bad brakes, I injured two victims, the second one would be
vitally interested in any admissions I may have made in settlement
negotiations with the first victim. Under the present rule, my
statement about what my mechanic said to me would be
discoverable but, even if discovered still would not be admissible
against me as an admission of fault in the second victim’s law suit
against me. Just like the first plaintiff, the second plaintiff could use
the statement only for some purpose other than as an admission
(for example, only to impeach me). Since this is the risk that I run
with the first plaintiff, I am not sure how the discovery provision
really makes any difference. Most litigation, I assume, still involves
only two parties.

….
In light of the change proposed by the Commission, does it

make sense to retain the proposed discovery (confidentiality
provisions)? If the settlement conference statements cannot be used
as admissions or to impeach, of what value are they to a third
person who was not a part to settlement discussions? I suppose that
learning about the statements could lead in some instances to some
other relevant evidence, but that would depend on the issues raised
in the second suit. Thus the relevance of the statements is highly
contingent, and, I suppose, their discoverability unlikely. This leads
me to conclude that in most cases the parties are not concerned
about whether a stranger to the litigation may someday move to
discover their settlement discussions. If so, much of the vitality for
the discovery protections is drained.

(Exhibit pp. 37-38.)

Professor Leonard has also voiced concerns about restricting discovery of

settlement negotiations:

I don’t think it is wise to restrict discovery of compromise
conduct. … [T]he premise that excluding evidence of compromise
promotes settlement is largely untested. It is likely that a good deal
of settlement will occur even if there is no exclusionary rule.
Moreover, compromise evidence is often relevant and sometimes
has high probative value. Making the evidence generally
discoverable might discourage some settlement behavior, but most
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likely to no greater extent than already occurs as a result of the
many “exceptions” to the exclusionary rule.

(Second Supplement to Memorandum 96-59, Exhibit p. 3.)

Objections to Requirement of a Written Agreement

At the other end of the spectrum, several sources question the need for a

written agreement to render settlement negotiations confidential and

nondiscoverable. Family law specialist Margalo Ashley-Farrand writes:

The provision to require a written agreement before the
negotiation adds an unnecessary step which may hinder settlement
discussions. Please reconsider this provision. It is hard enough to
get any settlement without requiring a written agreement going
back and forth before discussions can even begin.

(Exhibit p. 8.) On behalf of the Los Angeles Superior Court, Presiding Judge

Parkin warns that “[r]equiring parties to agree in advance could be a trap for the

unwary.” (Exhibit p. 17.) He points out that “it is not unusual for discussions at

status and pre-trial conferences to drift into settlement discussions.” (Id.) The

ADR Subcommittee of the California Judges Association echoes this concern and

“recommends that discoverability be treated the same as admissibility.” (Exhibit

p. 11.)

Magistrate Judge Brazil is convinced of the need to restrict discovery of

settlement negotiations:

What people say in negotiations to settle one lawsuit may well be
relevant to other litigation in which they are involved or in which
they fear they might become involved. I have hosted many
settlement conferences during which parties have expressed
concerns about related cases or parallel situations involving
nonparties, or in which one party has been unwilling to settle
unless it is assured that the terms will not be disclosed to others
who might be encouraged to file new claims or hold out for more
money in cases already docketed. It is naive not to recognize that
lawyers and litigants are constantly concerned about how their
statements or actions in one setting might come back to haunt them
in other settings. If courts construe rules so as to increase the
circumstances in which communications made during negotiations
can be discovered or admitted into evidence, they create inhibiting
forces that reinforce the instinct parties and lawyers already have to
play their cards as close to their chests as possible.
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Brazil, Protecting the Confidentiality of Settlement Negotiations, 39 Hastings Law

Journal at 999. In his opinion, the policy of promoting settlements “would be

seriously jeopardized if courts routinely permitted discovery of communications

made in settlement discussions.” (Id.)

He disagrees “vigorously” with CAJ’s position that, aside from the protection

already provided by Sections 1152 and 1154, settlement negotiations should be

protected from admissibility and discovery only when the parties agree in

advance to a confidentiality contract. He explains:

For one thing, this approach would generate yet another matter
about which lawyers would be constrained to negotiate before they
begin negotiating about the substance of settlement proposals.
Creating additional points of potential friction is not conducive to
advancing settlement generally and would cost clients more
money. Such an approach also would create uncertainty about the
status of inquiries designed only to raise the issue of settlement, or
to see if an opponent has any interest at all in even the most
tentative, exploratory conversation about whether there is any
reason to set up a serious negotiation. In other words, I believe that
if the law moved toward the notion that no protection exists unless
there is a clear contract in advance, there would be more fear even
of raising the subject of settlement and less settlement activity.

(Memorandum 97-74, Exhibit p. 2.)

Analysis

In requiring a written agreement for confidentiality and non-discoverability,

but making the protection against admissibility of settlement negotiations

automatic, the Commission sought to reconcile competing views. (See

Memorandum 98-14, pp. 7-9.) Professor Leonard is unenthusiastic about this

attempted compromise:

I appreciate the middle-ground approach taken in
Memorandum 98-14, according to which evidence will only be
privileged and barred from discovery pursuant to explicit written
agreement of the parties, but I do not support this approach. One
obvious problem is that it will operate in favor of the more
sophisticated parties represented by counsel aware of the rules and
acting to protect clients to the fullest extent possible. Persons not
yet represented by counsel, or represented by less sophisticated
counsel, often will be unaware of the opportunity to protect
compromise evidence in this more expansive way. I also agree with
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Judge Brazil, … that the availability of this greater protection will
provide additional points of friction between parties that might
undermine the goal of encouraging compromise.

(First Supplement to Memorandum 98-14, Exhibit p. 2.)

On the other hand, the approach has drawn support from the San Diego

Superior Court, the Legislation Committee of the Los Angeles Municipal Court

Judges Association, and BASF. (See p. 4, supra, & Exhibit pp. 7, 18, 35.) Notably,

CAOC also seems supportive. (See pp. 4-5, supra, & Exhibit pp. 25, 31.) While

CAJ still objects to the provision on admissibility, it says that the “proposed new

procedure for confidentiality and non-discoverability of settlement negotiations

(but not settlement agreements) is acceptable, but it should be available,

regardless of whether the persons negotiating the settlement execute the written

agreement before, during or after the negotiations have begun.” (Exhibit p. 22.)

“The parties should be free to adopt the procedure regardless of timing, as long

as it is memorialized in writing.” (Id.)

Although there is not much empirical evidence (due in part to the difficulty in

gathering such evidence), it is very widely accepted that ensuring confidentiality

encourages candor that is critical to productive settlement negotiations. See, e.g.,

Exhibit p. 17 (“Everyone agrees that by providing for confidentiality of

settlement negotiations and limiting the admissibility of settlement discussions

or evidence presented in those discussions enhances the possibilities of

settlement.”) (Los Angeles County Superior Court); Gladstone, Rule 408:

Maintaining the Shield for Negotiation in Federal and Bankruptcy Courts, 16 Pepp. L.

Rev. 237, 238 (1989) (“Full disclosure is crucial during the settlement process.

Without it, parties will not entertain meaningful discussion, and far more

potentially settled cases will proceed to a possibly unnecessary trial.”); Kerwin,

The Discoverability of Settlement and ADR Communications: Federal Rule of Evidence

408 and Beyond, 2 Rev. of Litig. 665, 684 (“A critical component of successful

settlements is confidentiality, which encourages parties to negotiate freely

without the fear that statements made in an effort to settle could be used against

them at some point in the future.”). Allowing discovery of settlement

negotiations undermines confidentiality and thus inhibits candor. Professor

Mendez essentially says that this effect would be minimal under the

Commission’s proposal, because parties would have little reason to seek

discovery of settlement negotiations, particularly if they participated in those

negotiations. As Magistrate Judge Brazil points out, however, concern about
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disclosure to third parties is not uncommon. Even where a dispute involves only

two parties, grounds for a party to seek discovery of negotiations between the

parties may exist, such as when there has been employee turnover, a change of

counsel, or just differences in perception and memory of the negotiations. The

staff believes that protecting settlement negotiations from discovery would have

a significant effect on candor and prospects of settlement.

This is a new step, however, and caution is appropriate to ensure that the

interests in promoting settlement and ascertaining truth are properly balanced.

The staff does not consider Section 1133(a)’s requirement of a written agreement

a satisfactory long-term approach, but rather an interim step, as in the

development of mediation confidentiality. (See Memorandum 98-14, pp. 7-8.) We

could reflect this in the proposed legislation by sunsetting the requirement

after an appropriate trial period. The staff would also (1) implement CAJ’s

suggestion that the parties be permitted to execute the written agreement at

any time, (2) exempt judicial settlement conferences from the requirement of a

written agreement, and (3) redraft the requirement such that the parties do not

have to precisely recite the statute in the written agreement (as suggested by

the ADR Subcommittee of the California Judges Association (see Exhibit p. 11)).

These changes could be achieved as follows:

§ 1132.5. Prerequisites to confidentiality and non-discoverability
1132.5 (a) Section 1133 applies only if either of the following

conditions is satisfied:
(1) The persons participating in a negotiation execute an

agreement in writing, setting out the substance of Section 1133 and
stating that those terms apply to the negotiation, or words to that
effect.

(2) The negotiation is a settlement conference pursuant to Rule
222 of the California Rules of Court.

(b) This section shall remain in effect only until January 1, 2005,
and as of that date is repealed, unless a later enacted statute, which
is enacted before January 1, 2005, deletes or extends that date.

§ 1133. Confidentiality and discoverability of settlement
negotiations

1133. Subject to Section 1132.5:
(a) This section applies only if the persons participating in a

negotiation execute an agreement in writing, before the negotiation
begins, setting out the text of this section and stating that the
section applies to the negotiation.
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(b) Except as otherwise provided by statute, evidence of
settlement negotiations is confidential and is not subject to
discovery in a civil case, administrative adjudication, arbitration, or
other noncriminal proceeding in which, pursuant to law, testimony
can be compelled to be given.

(c) (b) This section does not apply to evidence of a settlement
agreement. Nothing in this chapter affects existing law on
confidentiality or discovery of a settlement agreement.

These revisions should reduce, but probably will not eliminate, opposition to

the requirement of a written agreement. If at some point such opposition seems

insurmountable, the Commission will need to consider eliminating the

requirement altogether, or limiting this reform to admissibility. Although a

reform limited to admissibility would not be as dramatic as creating a privilege

for settlement negotiations, it would still promote candid negotiations, bring the

law more in line with common expectations, and help prevent disingenuous use

of compromise evidence. See Revised Tentative Recommendation, pp. 7-8.

COMMENTS TO SECTIONS 1132 AND 1133

CAJ states that “proposed Sections 1132 and 1133 are potentially misleading

because there are ethical and liability limitations on the confidentiality and

discoverability of both settlement negotiations and settlement agreements which

do not appear in the Evidence Code.” (Exhibit p. 22.) “For example, an offer,

demand, or agreement by which the lawyers for one side agree not to prosecute

similar claims against the defendants on behalf of other clients is prohibited.”

(Id.., citing Rule of Professional Conduct 1-500(A).) CAJ also cites statutes

prohibiting confidential settlements in certain types of cases. CAJ suggests that

the Comments to Sections 1132 and 1133 “include a cautionary statement.” (Id.)

The staff agrees that revision of these Comments may be helpful. We would

modify the last paragraph of the Comment to Section 1132 along the following

lines:

See Section 1130 (“settlement negotiations” defined). For
guidance on the effect of this on confidentiality and discoverability
of settlement negotiations, see Section 1133. Many provisions
govern conduct in settlement negotiations. See, e.g., Bus. & Prof.
Code §§ 802 (certain settlements must be reported to licensing
authorities), 6090.5(a) (attorney may be disciplined for seeking or
entering into confidential settlement of claim of professional
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misconduct); Cal. Rule of Professional Conduct 1-500(A) (attorney
may not offer or agree to refrain from representing other clients in
similar litigation, nor may attorney seek such an agreement from
another attorney). For a provision on paying medical expenses or
offering or promising to pay them, see Section 1152.

We also recommend similar changes in the last paragraph of the Comment

to Section 1133:

For guidance on admissibility of settlement negotiations, see
Section 1132. Many provisions govern conduct in settlement
negotiations. See, e.g., Bus. & Prof. Code §§ 802 (certain settlements
must be reported to licensing authorities), 6090.5(a) (attorney may
be disciplined for seeking or entering into confidential settlement of
claim of professional misconduct); Cal. Rule of Professional
Conduct 1-500(A) (attorney may not offer or agree to refrain from
representing other clients in similar litigation, nor may attorney
seek such an agreement from another attorney). For a provision on
paying medical expenses or offering or promising to pay such
expenses, see Section 1152 (payment of medical or other expenses).

SECTION 1133(c). CONFIDENTIAL SETTLEMENTS

Under proposed Section 1133(c), the general rule on confidentiality and non-

discoverability of settlement negotiations would not apply to evidence of a

settlement agreement:

1133. (a) This section applies only if the persons participating in
a negotiation execute an agreement in writing, before the
negotiation begins, setting out the text of this section and stating
that the section applies to the negotiation.

(b) Except as otherwise provided by statute, evidence of
settlement negotiations is confidential and is not subject to
discovery in a civil case, administrative adjudication, arbitration, or
other noncriminal proceeding in which, pursuant to law, testimony
can be compelled to be given.

(c) This section does not apply to evidence of a settlement
agreement. Nothing in this chapter affects existing law on
confidentiality or discovery of a settlement agreement.

Comment. To promote candor in settlement negotiations,
Section 1133 makes the negotiations confidential and restricts
discovery of the negotiations, subject to statutory exceptions. See
Section 1130 (“settlement negotiations” defined).

Under subdivision (a), a written agreement is necessary to
invoke the protection of subdivision (b). If the participants execute
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the required agreement, their negotiations are confidential and
protected from discovery by third parties, as well as between the
participants themselves.

Under subdivision (b), evidence of settlement negotiations in a
pending or prospective civil case is, with limitations, confidential
and not subject to discovery in that case or in any other noncriminal
proceeding. This provision does not protect evidence of attempting
to compromise a criminal case (plea bargaining). See Section 1131
(application of chapter). For evidentiary protection of plea
bargaining, see Sections 1153 (guilty plea withdrawn, offer to plead
guilty), 1153.5 (offer for civil resolution of crimes against property).

Subdivision (c) makes clear that although Section 1133 restricts
discovery of settlement negotiations, the provision does not apply
to discovery of a settlement agreement and thus does not affect
whether and to what extent the existence and terms of such an
agreement may be kept confidential. For other exceptions to Section
1133, see Sections 1134-1140.

….

In preserving existing law on confidentiality and discoverability of settlement

agreements, the Commission sought to avoid a controversial area. See Revised

Tentative Recommendation, p. 11 & n. 36.

CAOC writes, however, that the Commission’s proposal “presents an

excellent opportunity to debate and resolve the issue of the confidentiality or

non-admissibility of settlement agreements in civil cases.” (Exhibit p. 32.) In a

long and carefully researched letter, CAOC discusses the history and current use

of confidential settlements in California. (Id. at 25-34.) It explains that settlement

agreements “should not be shielded from public view,” particularly in contexts

such as employment discrimination, product liability, toxic torts, civil rights, and

environmental damage. (Id. at 25, 32.) “CAOC strongly urges the Commission to

address this issue head-on now and to modify the Proposal to include a

provision for discoverability and public record of settlement agreements.” (Id. at

32.)

Specifically, CAOC proposes that settlement agreements should be accessible

to the public unless a party shows good cause for confidentiality:

Based upon the above historical references concerning
confidentiality, and the applicable standards applying to the
sealing of records and confidentiality in California, there should be
a strong presumption in favor of the public filing of settlement
agreements which contain the terms and settlement of resolving a
dispute in a civil [case] filed in the State of California. A written
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settlement agreement, or a settlement agreement recited into the
record, should be accessible to the public unless good cause is
established by one or both parties demonstrating why, based upon
the facts and circumstances of the particular case, the settlement
agreement itself should not be public.

(Id. at 32.) CAOC goes on to explain its proposed good cause requirement in

detail. (Id. at 32-33.)

We could respond to these suggestions by urging CAOC to bring its own bill

on these potentially controversial points. As the Commission knows from past

experience, however, CAOC is powerful enough to force inclusion of such

provisions in a bill at a policy committee hearing, turn the Commission’s

proposal into a two-year bill, or defeat the proposal outright. It is unclear what

position CAOC will take if the Commission proceeds without addressing

confidential settlements.

More importantly, the use of confidential settlements is an important public

issue, and CAOC is a major player in legislative debate on that issue. Instead of

casually asking the Commission to get involved in the area, CAOC has made the

effort to explain its position at length. Also, although the area is controversial,

compromises are not out of the question. For example, the Governor is expected

to sign AB 2410 (Shelley), prohibiting confidentiality as to the nonfinancial terms

of reacquisitions of lemon cars. Maybe the Commission, with its open and

thorough study process, could make some headway as to other types of

confidential settlements and thereby perform a valuable public service.

The staff recommends that the Commission take a hard look at the matter

of confidential settlements at its December meeting. For that meeting, the staff

would prepare a memorandum analyzing the case law, statutes, and

commentary in the area. The staff would also prepare a draft recommendation

incorporating decisions from the September meeting on other settlement

negotiation issues. Possible approaches include:

(1) No study of confidential settlements. Finalizing a
recommendation on the admissibility, discoverability, and
confidentiality of settlement negotiations at the December meeting
or in early 1999, without taking a position on confidential
settlements (other than preserving existing law). Introducing a bill
in 1999 based on that recommendation.
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(2) Separate study. Finalizing a recommendation on the
admissibility, discoverability, and confidentiality of settlement
negotiations at the December meeting or in early 1999, without
taking a position on confidential settlements (other than preserving
existing law). Introducing a bill in 1999 based on that
recommendation. Commencing a study of confidential settlements
in December, perhaps on an accelerated basis. Issuing a separate
recommendation on confidential settlements, which could be the
subject of a separate bill or could be combined with the first bill (if
that bill is still pending).

(3) Combined study. Broadening the current study to include
confidential settlements. Circulating a tentative proposal on
confidential settlements before issuing a final recommendation.
Introducing legislation implementing the Commission’s
recommendation in early 2000.

For the December meeting, the staff would solicit input from CAOC and others

on which of these options is preferable. The staff cautions against issuing a

recommendation on confidentiality and discoverability of settlements without

following the Commission’s usual study process. The issues are too significant

and complex to slip into a recommendation without the benefit of comments on a

tentative proposal.

EXCEPTIONS TO SECTIONS 1132 AND 1133

Proposed Sections 1134 through 1140 set forth exceptions to the general rules

of inadmissibility (Section 1132) and confidentiality and non-discoverability

(Section 1133) of evidence of settlement negotiations. CAJ comments that several

of these exceptions are “awkwardly phrased as double negatives.” (Exhibit pp.

22-23.)

CAJ is correct: Most of the proposed exceptions state that certain evidence is

“not inadmissible” under the new chapter of the Evidence Code. Unfortunately,

this phrasing is difficult to avoid. It would not be correct to say that the evidence

“is admissible,” because it may be subject to exclusion on different grounds (e.g.,

hearsay). This is a recurring problem in the Evidence Code, resulting in frequent

use of the “not inadmissible” phraseology. See, e.g., Evid. Code §§ 1201, 1220-

1223, 1226-1228, 1230-1231, 1235-1251, 1253-1261.

We could minimize it in the proposed chapter on settlement negotiations

by rephrasing the exceptions along the following lines:
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§ 1134. Evidence otherwise admissible or subject to discovery
1134. Evidence Sections 1132 and 1133 do not apply where

evidence otherwise admissible or subject to discovery independent
of settlement negotiations is not made inadmissible, confidential, or
protected from disclosure under this chapter solely by reason of its
introduction or use in the settlement introduced or used in the
negotiations.

§ 1135. Partial satisfaction of undisputed claim or
acknowledgment of preexisting debt

1135. The following evidence is not inadmissible, confidential,
or protected from disclosure under this chapter Sections 1132 and
1133 do not apply to:

(a) Evidence of partial satisfaction of an asserted claim or
demand made without questioning its validity where the evidence
is offered to prove the validity of the claim.

(b) Evidence of a debtor’s payment or promise to pay all or a
part of the debtor’s preexisting debt where the evidence is offered
to prove the creation of a new duty on the debtor’s part or a revival
of the debtor’s preexisting duty.

§ 1136. Cause of action, defense, or other legal claim arising from
conduct during settlement negotiations

1136. Evidence of settlement negotiations is not inadmissible,
confidential, or protected from disclosure under this chapter where
the evidence Sections 1132 and 1133 do not apply where evidence
of settlement negotiations is introduced or relevant to support or
rebut a cause of action, defense, or other legal claim arising from
conduct during the negotiations.

§ 1137. Obtaining benefits of settlement
1137. Evidence of settlement negotiations is not inadmissible,

confidential, or protected from disclosure under this chapter
Sections 1132 and 1133 do not apply where either of the following
conditions is satisfied:

(a) The evidence Evidence of settlement negotiations is
introduced or is relevant to enforce, or to rebut an attempt to
enforce, a settlement of the loss, damage, or claim that is the subject
of the settlement negotiations.

(b) The evidence Evidence of settlement negotiations is
introduced or is relevant to show, or to rebut an attempt to show,
the existence of a settlement barring the claim that is the subject of
the settlement negotiations.
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§ 1138. Good faith settlement barring contribution or indemnity
1138. Evidence of settlement negotiations is not inadmissible,

confidential, or protected from disclosure under this chapter where
the evidence Sections 1132 and 1133 do not apply where evidence
of settlement negotiations is introduced pursuant to Section 877.6 of
the Code of Civil Procedure or a comparable provision of another
jurisdiction to show, or to rebut an attempt to show, or is relevant
to showing or rebutting an attempt to show, lack of good faith of a
settlement of the loss, damage, or claim that is the subject of the
settlement negotiations.

§ 1139. Prevention of criminal act
1139. Evidence of settlement negotiations is not inadmissible,

confidential, or protected from disclosure under this chapter
Sections 1132 and 1133 do not apply where a participant in the
settlement negotiations reasonably believes that introduction or
disclosure of the evidence of the negotiations is necessary to
prevent a criminal act.

§ 1140. Admissibility and disclosure by agreement of all parties
1140. Evidence of settlement negotiations is not inadmissible,

confidential, or protected from disclosure under this chapter
Sections 1132 and 1133 do not apply where all parties to the
settlement negotiations expressly agree in writing that the specific
evidence of the negotiations may be admitted or disclosed.

SECTION 1135. PARTIAL SATISFACTION OF UNDISPUTED CLAIM OR

ACKNOWLEDGMENT OF PREEXISTING DEBT

Proposed Section 1135 provides:

§ 1135. Partial satisfaction of undisputed claim or
acknowledgment of preexisting debt

1135. The following evidence is not inadmissible, confidential,
or protected from disclosure under this chapter:

(a) Evidence of partial satisfaction of an asserted claim or
demand made without questioning its validity where the evidence
is offered to prove the validity of the claim.

(b) Evidence of a debtor’s payment or promise to pay all or a
part of the debtor’s preexisting debt where the evidence is offered
to prove the creation of a new duty on the debtor’s part or a revival
of the debtor’s preexisting duty.

Comment. Section 1135 continues former Section 1152(c)
without substantive change, except that it extends the principle to
discovery and confidentiality, as well as admissibility.
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As reflected in the Comment, this provision would be a continuation of existing

Section 1152(c), which provides:

1152. (a) Evidence that a person has, in compromise or from
humanitarian motives furnished or offered or promised to furnish
money or any other thing, act, or service to another who has
sustained or will sustain or claims that he or she has sustained or
will sustain loss or damage, as well as any conduct or statements
made in negotiation thereof, is inadmissible to prove his or her
liability for the loss or damage or any part of it.

….
(c) This section does not affect the admissibility of evidence of

any of the following:
(1) Partial satisfaction of an asserted claim or demand without

questioning its validity when such evidence is offered to prove the
validity of the claim.

(2) A debtor’s payment or promise to pay all or a part of his or
her preexisting debt when such evidence is offered to prove the
creation of a new duty on his or her part or a revival of his or her
preexisting duty.

CAOC urges the Commission to delete proposed Section 1135. (Exhibit p. 31.)

It explains:

Consumers often enter into negotiations with a creditor without
counsel and without knowledge or appreciation of their legal
rights. Any negotiations or acknowledgment about the “validity” of
such a debt should not be admissible in any subsequent civil action
in which the consumer debtor raises legal challenges with respect
to the validity or legality of the debt. For example, there are
numerous provisions of the federal Fair Debt Collection Practices
Act and its California counterpart, the Robbins-Rosenthal Fair Debt
Collection Practices Act, Civil Code § 1788, et seq., which provide
protection for consumers involved in such arrangements or
contracts. It would disserve those statutory schemes, and the
protections for consumers embodied in them, to allow the creditor
to make admissible settlement negotiations or the debtor’s
acknowledgment of the validity or existence of the debt solely for
purposes of attempting to resolve it without litigation.

(Id.)

At the Commission’s meeting on February 27, 1997, the staff suggested

deletion of the provision for a different reason. As discussed earlier in this

memorandum (pp. 7-13), the focus of the Commission’s proposal is to promote
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cost-effective and mutually beneficial settlement of disputes. Where the validity

and amount of a claim are not challenged, there is no dispute, so the proposed

law would not apply. The situations in proposed Section 1135 — partial

satisfaction of an undisputed debt and acknowledgment of a preexisting debt —

are examples of that principle. Strictly speaking, an express exception for these

situations should not be necessary, because they are already beyond the scope of

the proposed law. The Commission nonetheless decided to retain the exception,

so as to provide clear statutory guidance on these commonly occurring

situations.

Although the proposed law would not exclude evidence of partial satisfaction

of an undisputed debt or acknowledgment of a preexisting debt, there may be

other grounds for excluding such evidence. The staff would point this out in

the Comment to Section 1135:

Comment. Section 1135 continues former Section 1152(c)
without substantive change, except that it extends the principle to
discovery and confidentiality, as well as admissibility. Although
this chapter does not exclude evidence of partial satisfaction of an
undisputed debt or acknowledgment of a preexisting debt, such
evidence is not necessarily admissible or subject to disclosure.
There may be other bases for exclusion. See, e.g., Section 352.

CAOC seems to be suggesting an evidentiary rule based on a policy of

protecting unsophisticated debtors, rather than promoting beneficial settlements.

The Commission’s proposal would not preclude CAOC from introducing

legislation along these lines (e.g., a proposal that where a creditor communicates

with a consumer debtor who is not represented by counsel, evidence that the

debtor acknowledged the debt in those communications is inadmissible in any

subsequent civil action in which the consumer debtor raises legal challenges with

respect to the validity or legality of the debt). Such a bill is likely to draw heavy

opposition from the banking community and other creditor groups, but it would

not conflict with the Commission’s proposal.

SECTION 1138. GOOD FAITH SETTLEMENT

 BARRING CONTRIBUTION OR INDEMNITY

A good faith settlement between a plaintiff and a joint tortfeasor or co-obligor

bars claims against the settling tortfeasor or co-obligor for equitable comparative
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contribution, or partial or comparative indemnity, based on comparative

negligence or comparative fault. Code Civ. Proc. § 877.6(c). Under proposed

Evidence Code Section 1138, evidence of settlement negotiations would be

admissible and discoverable on the existence of a good faith settlement:

1138. Evidence of settlement negotiations is not inadmissible,
confidential, or protected from disclosure under this chapter where
the evidence is introduced pursuant to Section 877.6 of the Code of
Civil Procedure or a comparable provision of another jurisdiction to
show, or to rebut an attempt to show, or is relevant to showing or
rebutting an attempt to show, lack of good faith of a settlement of
the loss, damage, or claim that is the subject of the settlement
negotiations.

Judge Carlos Bea points out, however, that Code of Civil Procedure Section

877.6 “does not apply to insurers jointly liable under contract.” (Exhibit p. 9; see

also Topa Ins. Co. v. Fireman’s Fund Ins. Companies,, 39 Cal. App. 4th 1331, 1338-40,

46 Cal. Rptr. 2d 516 (1995).) Thus, proposed Section 1138 “does not cover the

situation often found in large insurance coverage cases: the discoverability of the

settlement agreements by non-settling carriers to prove the actual value of the

settlement, to prove the insured (policyholder) has fully recovered indemnity

and costs and should proceed no further against other carriers.” (Exhibit p. 9.)

Judge Bea explains that this is the basis of Home Ins. Co. v. Superior Court, 46 Cal.

App. 4th 1286, 54 Cal. Rptr. 2d 292 (1996), “which makes the amounts paid and

the settlement fair game” for discovery. (Id.) He has “entered orders making the

settlements and the settlement documents open to discovery for the purposes of

evaluation of the settlements — especially where there are staged or contingent

payments — and ha[s] been upheld on writ proceedings by the Court of Appeal

and Supreme Court.” (Id.)

Judge Bea has drawn attention to an important area. With regard to discovery

of settlements by co-insurers, the Commission’s proposal would not change the

law. Nothing in the proposal “affects existing law on confidentiality or discovery

of a settlement agreement.” (Proposed § 1133(c).)

Suppose, however, a non-settling insurer discovers that the insured has fully

recovered from the settling insurers. This discovery is meaningless unless the

non-settling insurer can establish it in court. Under proposed Sections 1130(d)

and 1132(a), evidence of “settlement negotiations” is inadmissible in a civil case

and “settlement negotiations” includes a settlement agreement. As currently
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drafted, none of the proposed exceptions to the general rule of inadmissibility

would seem to apply. We could take care of this problem by revising proposed

Section 1137 along the following lines:

1137. Evidence of settlement negotiations is not inadmissible,
confidential, or protected from disclosure under this chapter where
either of the following conditions is satisfied:

(a) The evidence is introduced or is relevant to enforce, or to
rebut an attempt to enforce, a settlement of the loss, damage, or
claim that is the subject of the settlement negotiations.

(b) The evidence is introduced or is relevant to show, or to rebut
an attempt to show, the existence of, or performance pursuant to, a
settlement barring the claim that is the subject of the settlement
negotiations.

Comment. Section 1137 seeks to ensure that parties enjoy the
benefits of settling a dispute. For background, see generally D.
Leonard, The New Wigmore: A Treatise on Evidence, Selected Rules
of Limited Admissibility § 3.8.1, at 3:124 (1998) (“[T]he law would
hardly encourage compromise by adopting an evidentiary rule
essentially making proof of the compromise agreement
impossible.”).

Under subdivision (b). a party to a settlement may introduce
evidence of the settlement to show that a claim is barred. The
provision also permits a non-settling defendant to show that the
plaintiff has fully recovered from other parties and cannot proceed
against the non-settling defendant. In both situations, evidence of
settlement negotiations may be used in rebuttal.

See Section 1130 (“settlement negotiations” defined). See also
Sections 1131 (application of chapter), 1132 (admissibility of
settlement negotiations), 1133 (confidentiality and discoverability of
settlement negotiations), 1141 (extent of evidence admitted or
subject to disclosure).

Another revision is also in order. After Judge Bea sent us his comments, the

Legislature passed a bill (AB 2157 (Ortiz)) essentially extending the principle of

Code of Civil Procedure Section 877.6 to co-insurers in pollution cases. New

Code of Civil Procedure Section 877.7 would provide in part:

877.7. …(b) Where a successive or concurrent insurer settles
with its insured as a partial settlement of the claims made against
that insured in a pollution claim, and where that insurer obtains the
insured’s written consent to do so, that settling insurer may make
an application in the court in which the pollution claim is pending
for an order determining that the partial settlement is a good faith
and reasonable approximation of the liability of the settling insurer
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for the claims asserted against the insured in the pollution claim.
….

(d) Where the court determines, in the exercise of its discretion
and based on all of the relevant factors, that the settling insurer’s
settlement is a good faith and reasonable approximation of its
liability for the damages claimed against the insured in the
pollution claim, the court shall issue the requested order. If that
good faith settlement order is issued by the court, the settling
insurer shall thereafter be relieved of any and all claims for
equitable indemnity, contribution, or subrogation made by
successive or concurrent insurers with respect to defense for and
indemnity of the pollution claim. ….

The bill is awaiting the Governor’s signature.

If AB 2157 is signed, proposed Section 1138 should be revised along the

following lines:

1138. Evidence of settlement negotiations is not inadmissible,
confidential, or protected from disclosure under this chapter where
the evidence is introduced pursuant to Section 877.6 or Section
877.7 of the Code of Civil Procedure or a comparable provision of
another jurisdiction to show, or to rebut an attempt to show, or is
relevant to showing or rebutting an attempt to show, good faith or
lack of good faith of a settlement of the loss, damage, or claim that
is the subject of the settlement negotiations.

Because Section 877.6(a)(2) allows a settling party to apply for a determination of

good faith settlement, the change shown in boldface should be made regardless

of whether the pending bill becomes law.

SECTION 1139. PREVENTION OF CRIMINAL ACT

Under proposed Section 1139, a participant in settlement negotiations may

introduce or disclose evidence of the negotiations if the participant reasonably

believes that this is necessary to prevent a criminal act:

§ 1139. Prevention of criminal act
1139. Evidence of settlement negotiations is not inadmissible,

confidential, or protected from disclosure under this chapter where
a participant in the negotiations reasonably believes that
introduction or disclosure of the evidence is necessary to prevent a
criminal act.

Comment. Section 1139 is drawn from Sections 956.5 (exception
to attorney-client privilege where disclosure is necessary to prevent
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criminal act that the lawyer likely to result in death or substantial
bodily harm) and 1024 (exception to psychotherapist-patient
privilege where patient is dangerous and disclosure is necessary to
prevent threatened danger).

See Section 1130 (“settlement negotiations” defined). See also
Sections 1131 (application of chapter), 1132 (admissibility of
settlement negotiations), 1133 (confidentiality and discoverability of
settlement negotiations), 1141 (extent of evidence admitted or
subject to disclosure).

As reflected in the Comment, this provision is drawn from similar but more

limited exceptions to the attorney-client privilege and the psychotherapist-

patient privilege.

CAJ objects to the breadth of proposed Section 1139:

[T]his new exception is not limited to a criminal act likely to
cause death or serious bodily harm. If the participant in the
settlement negotiations, for example, infers that the other party to
the negotiations may be in violation of a tax law, the party may
disclose conduct during the settlement negotiations. This new
approach is potentially dangerous to the innocent participant in
settlement negotiations. Will that person now face potential (but
expanded) Tarasoff liability because of the changed law?

(Exhibit p. 28.) CAJ “recommends that this section be deleted or substantially

reworded.” (Id.)

CAJ is correct that “criminal act” is a broad concept, encompassing minor tax

violations and other technical regulatory breaches as well as more serious

offenses. Although proposed Section 1139 is not intended as a potential basis for

liability, we should not lightly dismiss CAJ’s concern about the possibility of

liability for failure to make a disclosure. The staff recommends limiting the

provision to felonies and revising the Comment to address liability for

nondisclosure:

§ 1139. Prevention of criminal act felony
1139. Evidence of settlement negotiations is not inadmissible,

confidential, or protected from disclosure under this chapter where
a participant in the negotiations reasonably believes that
introduction or disclosure of the evidence is necessary to prevent a
criminal act felony.

Comment. Section 1139 is drawn from Sections 956.5 (exception
to attorney-client privilege where disclosure is necessary to prevent
criminal act that the lawyer likely to result in death or substantial
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bodily harm) and 1024 (exception to psychotherapist-patient
privilege where patient is dangerous and disclosure is necessary to
prevent threatened danger). The provision does not create a duty of
disclosure.

See Section 1130 (“settlement negotiations” defined). See also
Sections 1131 (application of chapter), 1132 (admissibility of
settlement negotiations), 1133 (confidentiality and discoverability of
settlement negotiations), 1141 (extent of evidence admitted or
subject to disclosure).

This should serve the interest in preventing crime, while narrowing what might

otherwise be a big loophole in the protection for settlement negotiations.

SECTION 1141. EXTENT OF EVIDENCE ADMITTED OR DISCLOSED

Proposed Section 1141 attempts to establish guiding principles in applying

the new chapter on settlement negotiations:

§ 1141. Extent of evidence admitted or subject to disclosure
1141. (a) A court may not admit evidence pursuant to Section

1132, 1136, 1137, 1138, or 1139 where the probative value of the
evidence is substantially outweighed by the probability that its
admission will necessitate undue consumption of time or create
substantial danger of undue prejudice, confusing the issues, or
misleading the jury.

(b) In ordering disclosure of evidence of settlement negotiations
pursuant to Section 1136, 1137, 1138, or 1139, a court shall attempt
to minimize the extent of disclosure, consistent with the needs of
the case, so as to prevent chilling of candid settlement negotiations.

Comment. Subdivision (a) of Section 1141 is drawn from Section
352. Exclusion pursuant to Section 1141 is mandatory, not
discretionary. To prevent unnecessary chilling of settlement
negotiations, Section 1141 requires a court to minimize the scope of
admitted settlement negotiation evidence. For example, if the
evidence is offered to rebut a defense of laches, it may only be
necessary to admit evidence that ongoing potentially productive
settlement negotiations occurred, without getting into the details of
those negotiations. See D. Leonard, The New Wigmore: A Treatise
on Evidence, Selected Rules of Limited Admissibility § 3.8.3, at 3:145-
3:146 (1998). Under subdivision (b), the same principle applies to
discovery of settlement negotiations.
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CAJ comments that this provision “creates exceptions that might swallow the

rules of admissibility under proposed Sections 1132, 1136, 1137, 1138, and 1139.”

(Exhibit p. 24.) In addition, says CAJ, these exceptions target courts:

Each says “a court” may not or shall do something. Why single out
courts? Are these standards inapplicable to administrative law or
arbitrations?

(Id.) CAJ asserts that Section 1141 “should either be deleted or be made more

explicit and more objective.” (Id.)

Justice Aldrich (Chair of the Judicial Council’s Civil and Small Claims

Advisory Committee) is also dubious about proposed Section 1141(a), which

incorporates the balancing test of Section 352 but makes exclusion mandatory. In

conversation with the staff, he expressed concern that this approach is

unworkable.

The Board of Control is likewise critical of Section 1141. The Board echoes

CAJ’s concern that the provision may result in exclusion of too much evidence.

(Exhibit pp. 15-16.)

The Board of Control administers the Victims of Crime Program, “which

reimburses eligible victims for pecuniary losses resulting directly from a crime.”

(Id., citing Gov. Code §§ 13960 et seq.) “However, the program pays only for

expenses for which the victim has not been and will not be reimbursed from any

other source.” (Id.) “The Board is entitled to a lien on any judgment, award or

settlement received by the victim in the amount of program benefits paid on

behalf of the victim.” (Id., citing Gov. Code § 13966.01(d).)

The Board is concerned about protecting its lien rights:

Although a judgment, award or settlement of a victim’s claim
for damages resulting from the crime should not be satisfied
without the Board of Control having a reasonable opportunity to
perfect and satisfy its lien (Gov. Code, § 13966.01(d)), this is not
always the case. There have been recent cases in which the parties
to a victim’s civil action have attempted to improperly negate the
Board’s lien interest within a confidential settlement agreement. In
other cases, parties assert the confidentiality of settlement
negotiations as a bar to the Board obtaining information necessary
to pursue its lien.

(Id.)
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While acknowledging that the “interest in encouraging settlement of disputes

is important,” the Board sees some danger that the Commission’s proposal “will

provide additional ammunition to those intent on obstructing the Board’s ability

to recoup funds.” (Id.) Proposed Section 1136 (cause of action, defense, or other

legal claim arising from conduct during settlement negotiations) “may provide

some protection of the Board’s interests if it would permit the discovery and

admissibility of evidence from settlement negotiations that the parties intended

to circumvent the Board’s statutory lien rights.” (Id.) The Board cautions,

however, that proposed Section 1141 “embodies a strong policy that disfavors

disclosure under section 1136.” (Id.) “This poses a substantial risk that the policy

protecting the confidentiality of settlement discussions would outweigh the

public interest in protecting the viability of the Restitution Fund administered by

the Board.” (Id.) “This would permit a victim to be doubly compensated by

receiving assistance from the Victims of Crime Program as well as a civil

settlement.” (Id.) The Board “respectfully request[s] that the Commission re-

evaluate its proposal, or provide for disclosure of settlement negotiations where

necessary for the Board to pursue a lien.” (Id.)

The staff agrees that Section 1141 should be redrafted. As currently phrased,

it emphasizes the interest in encouraging settlement without acknowledging

competing interests, such as achieving justice in an individual case. We would

revise the provision to take a more balanced approach and give courts (and

other tribunals) a greater degree of discretion:

§ 1141. Role of court or other tribunal in applying chapter
1141. In ruling on the admissibility or discoverability of

evidence of settlement negotiations, the court or other tribunal shall
consider whether the purpose for introducing or discovering the
evidence could be served without breaching the privacy of the
negotiations. The court or other tribunal shall apply this chapter to
achieve justice and promote cost-effective, mutually beneficial
settlements.

Comment. Section 1141 affords a court or other tribunal a
measure of discretion in applying this chapter. It permits tailoring
of orders on the admissibility or discoverability of evidence of
settlement negotiations, so as to achieve justice and promote cost-
effective, mutually-beneficial settlements. For example, if evidence
of settlement negotiations is offered to rebut a defense of laches, a
court may admit evidence that ongoing potentially productive
settlement negotiations occurred, while excluding the details of
those negotiations. See D. Leonard, The New Wigmore: A Treatise
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on Evidence, Selected Rules of Limited Admissibility § 3.8.3, at 3:145-
3:146 (1998).

THE NEXT STEP

The Commission’s proposal requires revisions to address the concerns that

have been brought to our attention. The staff proposes to redraft the proposal

for the December meeting and present a detailed discussion and analysis of

confidential settlements. We would also seek input on confidential

settlements, particularly on whether the Commission should study the area and

whether such a study should be combined with the current study. After

considering such input and materials, the Commission should be in a better

position to resolve how to proceed with this study.

Respectfully submitted,

Barbara S. Gaal
Staff Counsel
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California Judges Association’s ADR Subcommittee Recommendations on
the California Law Revision Commission’s Tentative Recommendation on

Admissibility, Discoverability, and Confidentiality of Settlement
Negotiations

Wednesday, August 19,1998

The Committee recommends that discoverability be treated the same as
admissibility. At page 10 line 29 the report recommends that settlement
negotiations be protected from discovery only if the participants sign a written
agreement before negotiations begin.  The committee sees no need for the written
agreement and this requirement would seem to be merely a trap for the unwary.
For the same reasons, the committee recommends that subsection (a) of Section
1133 at page 16 be deleted entirely.  (At the very least, line 43 should be amended
to state “setting out the following text” so that the form agreement needs not
recite 1133 (a).)



















































To:  bgaal@clrc.ca.gove
From:  Miguel Mendez <mmendez@leland.stanford.edu>
Subject:  Settlement Conference Statements

March 18, 1998

Barbara, thanks for sending me a copy of the recommended changes to the
rules protecting settlement conferences statements. Although you do not ask
for my reaction, here it is anyway.

All the present rules are designed to do is prevent a party from offering
the opponent’s settlement conference statements as admissions. This means
that the statements in theory can be received if offered to prove some other
relevant purpose. Most of the “exceptions” you list are really examples of
other relevant purposes. For example, when a party offers to promise to pay
all or part of a preexisting debt, that statement is admissible because under the
law of contracts the making of such a statement gives rise to a new legal
obligation. Thus, the evidence is being offered, not as an admission, but as a
species of verbal act which derives its significance and relevance from the law
of contracts. To take advantage of this contract theory, the plaintiff has to offer
the statement.

I don’t read the Commission’s proposal as changing this aspect of the
present rule. The object is still to prevent the opponent from using the other
party’s settlement conference statements as admissions. From this
perspective, Professor David Leonard’s recommendation makes sense. The
rule should simply bar the use of the statements as admissions. Such an
approach makes clear that any other use that is still relevant would be
admissible, if the evidence meets all other tests of admissibility.

I agree, however, that this limited approach might discourage parties from
engaging in the candor needed to reach settlements. I have been engaging in
settlement conferences lately and I do watch what I say. I don’t want my
statements to haunt me in the guise of impeachment. If to promote
settlement I admit that I wasn’t wearing my glasses at the time of the accident,
my opponent can use that statement to impeach me in the event the case
does not settle and at the trial I testify that I was wearing my glasses.
Obviously, the statement can’t be received for the truth as an “admission” or
even as a “prior inconsistent statement” if we are to respect the present rules.
But I am not sure that such respect might not prove ephemeral. I doubt that
jurors can abide by an instruction directing them to consider the evidence
only for its impeachment value. Because of this doubt, I am careful about
what I say at the settlement conference. Whether that circumspection
prevents an appropriate settlement is something that I can only speculate
about. I doubt that the empirical evidence is there, one way or the other.
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The Commission’s confidentiality proposal does not solve this problem.
That proposal would immunize the settlement statements from discovery. In
my example, the opposing party does not have to engage in discovery. He
knows what I said at the settlement conference. The only issue is whether he
can use my statement to impeach me.

On the whole, I do not favor immunizing settlement statements from
discovery. As between the parties to the lawsuit growing out of the failed
settlement negotiations, I don’t see what is gained. They don’t need to
discover what was said; they know what was said. Moreover, I don’t read the
Commission’s proposal as immunizing from discovery topics (as opposed to
statements) made at the settlement conference. If at the settlement conference
I admit that my mechanic warned me that my brakes needed to be replaced,
my opponent can always attempt to prove the mechanic’s warning through
my mechanic. She can even do it through me, so long as she asking me what
my mechanic told me as opposed to asking me what I said at the settlement
conference about what my mechanic told me.

The discovery provision would benefit me only if someone other than the
parties at the settlement conference wants to discover what I said about what
my mechanic said to me. If, as a result of bad brakes, I injured two victims, the
second one would be vitally interested in any admissions I may have made in
settlement negotiations with the first victim. Under the present rule, my
statement about what my mechanic said to me would be discoverable but,
even if discovered, still would not be admissible against me as an admission
of fault in the second victim’s lawsuit against me. Just like the first plaintiff,
the second plaintiff could use the statement only for some purpose other than
as an admission (for example, only to impeach me). Since this is the risk that I
run with the first plaintiff, I am not sure how the discovery provision really
makes any difference. Most litigation, I assume, still involves only two
parties.

This brings me to the key change proposed by the Commission: excluding
evidence of settlement conference statements for any purpose except those
listed. The effect of this change is to eliminate the use of settlement
conferences as admissions as well as for impeachment. How I feel about this
change depends on whose shoes I am wearing. I certainly don’t want my
words at the settlement conference to reappear at the trial under the guise of
impeachment. I think that the jurors will be unable to abide by the limiting
instruction and will treat them as an admission. On the other hand, I
would certainly want to use my opponent’s words to impeach him. I can’t
have it both ways, however, and on balance I guess that I prefer promoting
settlements even at the expense of losing some powerful impeachment
material — material that derives some of its impact precisely because the
jurors may not be able to abide by the limiting instruction.
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In light of the change proposed by the Commission, does it make sense to
retain the proposed discovery (confidentiality provisions)? If the settlement
conference statements cannot be used as admissions or to impeach, of what
value are they to a third person who was not a party to settlement
discussions? I suppose that learning about the statements could lead in some
instances to some other relevant evidence, but that would  depend on the
issues raised in the second suit. Thus, the relevance of the statements is
highly contingent, and, I suppose, their discoverability unlikely. This leads
me to conclude that in most cases the parties are not  concerned about
whether a stranger to the litigation may someday move to discover their
settlement discussions. If so, much of the vitality for the discovery protections
is drained.

So where does all this leave me? Probably in favor of the Commission’s
proposal. On balance excluding the use of settlement conference statements
for impeachment will promote settlements even more. But I don’t think I
favor the discovery provisions. In light of the Commission’s position against
admissibility except for the purposes enumerated, I don’t think the discovery
provisions add much.

Barbara, I am open to more discussion. In light of my troubles last
semester, I feel as though I am responding to the Commission’s proposal for
the first time. If you feel that more discussion would be helpful, give me a
ring or drop me an email.
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