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C A L I F O R N I A  L A W  R E V I S I O N  C O M M I S S I O N  S T A F F  M E M O R A N D U M

Admin. October 23, 1998

First Supplement to Memorandum 98-56

New Topics and Priorities

The Commission commenced, but did not complete, consideration of

Memorandum 98-56, relating to new topics and priorities. For action on the two

matters considered at the meeting, see the discussions below of informal probate

administration and common interest developments.

This supplemental memorandum provides additional information on these

and other matters involving the suggested new topics and priorities. This

memorandum also reports the response of Professor Kelso, of the Institute for

Legislative Practice, to the staff’s request for his perspective on these issues.

Evidence (Memo. 98-56, p. 11)

The memorandum discusses the status of the Commission’s dormant study

comparing California law with the Federal Rules of Evidence. Professor Kelso

believes California law is generally sound and better organized than federal law.

He believes there is room for improvement on some issues. For example, the

hearsay exceptions could be rationalized.

Arbitration  (Memo. 98-56, p. 11)

Arbitration statute. The existing arbitration statute was enacted on

Commission recommendation, and the Commission maintains authority in case

the need for revision arises. Professor Kelso is strongly in favor of a

contemporary review of the entire statute, particularly as it relates to consumer

arbitration, court-annexed arbitration, and judicial review of arbitration. The

Winter 1998 issue of McGeorge Law Review is a symposium devoted to current

issues in the use of contractual arbitration. 29 McGeorge L. Rev. 177 (1998).

Professor Kelso cautions, however, about the politics of this since it is a matter of

some concern to plaintiffs’ attorneys.

Arbitration representation by out of state attorney. Commissioner Orr has

brought to our attention AB 2086 (Keeley). This bill is enacted as Chapter 915 of

the Statutes of 1998. The measure adds a provision to the arbitration statute

allowing an out of state attorney to represent a party in an arbitration proceeding
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in this state. In enacting this measure, “it is the intent of the Legislature to

respond to the holding in Birbrower v. Superior Court (1998) 17 Cal. 4th 117, as

modified at 17 Cal. 4th 643a (hereafter Birbrower), to provide a procedure for

nonresident attorneys who are not licensed in this state to appear in California

arbitration proceedings.” Code Civ. Proc. § 1282.4(i)(1). The bill has a sunset

clause, providing for its own repeal on January 1, 2001.

The author’s office reports that the debate on this bill was highly political and

involved numerous interest groups, including consumer attorneys and

arbitrators. The only way they were able to get the bill enacted was to add the

sunset clause. Their intent is to monitor experience under the new law during the

next year, and then propose followup legislation in 2000. Based on the politics of

it, it may be necessary to deal in the followup legislation with details concerning

the extent to which nonattorneys may represent parties and appear in arbitration

proceedings.

Given this state of affairs, the staff believes it would not be appropriate for the

Commission to get involved with this matter at this point.

Uniform Unincorporated Nonprofit Association Act (Memo. 98-56, p. 12)

Nine states have now adopted the Uniform Act. We have received a copy of a

report of the Michigan Law Revision Commission recommending its adoption in

that state.

Judicial Rulemaking; Summary Judgments (Memo. 98-56, pp. 15-17)

The memorandum discusses a suggestion that civil procedures be prescribed

by judicial rules rather than by statutes. The suggestion is supported with a

description of the inadequacies of summary judgment law.

Two short articles in the San Francisco Daily Journal of September 3, 1998, at

p. 5, focus on problems in summary judgment law. See Mitchell, Unclear Burden

(confusion persists regarding California’s summary judgment standard);

Thomas, Thumb Nail (end runs around legislative intent struck down). These

articles are reproduced at Exhibit pages 1-3.

Mixed Community and Separate Property Assets (Memo. 98-56, pp. 21-22)

The memorandum discusses a proposal of the Commission’s community

property consultant to recast California law governing treatment of mixed

community and separate property assets so the law is based on a theory of buy-

in to title with right of reimbursement.
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The theoretical approach used in the law can impact bankruptcy as well as

division of property at dissolution. The Ninth Circuit has now held that where a

community property family home was sold in dissolution proceedings and the

proceeds of sale held in escrow pending division by the court, the nondebtor

spouse’s reimbursement right for separate property contributions was inchoate

and the proceeds remained community property and were part of the debtor

spouse’s bankruptcy estate. In re Mantle, 98 Daily Journal D.A.R. 9650 (Sept. 4,

1998).

Informal Probate Administration (Memo. 98-56, pp. 22-24)

At the September 1998 meeting the Commission heard a presentation from

Bob Sullivan, former Chair of the Executive Committee of the State Bar Estate

Planning, Trust and Probate Law Section, concerning the need for informal

probate administration in California. The Commission deferred action on this

matter, until the Commission can hear from advocates of the other side of the

issue. The staff has put together a presentation for the Commission’s December

meeting. See Memorandum 98-84.

Common Interest Developments (Memo. 98-56, pp. 27-29)

At the September 1998 meeting the Commission decided to request specific

legislative sanction for a study of the statutes governing common interest

housing developments. Although a comprehensive revision was suggested, the

Commission’s request would identify specific issues to be included in the study,

and in fact the Commission could focus on specific issues rather than on a

comprehensive statute covering the area.

The staff suggests the following language for inclusion in our annual report,

which will be the basis for the resolution submitted to the Legislature on this

matter:

Common Interest Developments
Common interest housing developments are characterized by

(1) separate ownership of dwelling space coupled with an
undivided interest in common areas, (2) covenants, conditions, and
restrictions that run with the land, and (3) administration of
common property by a homeowner association.

The main body of law governing common interest
developments is the Davis-Stirling Common Interest Development
Law. Civ. Code § 1350 et seq. Other key statutes include the
Subdivision Map Act, the Subdivided Lands Act, the Local
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Planning Law, and the Nonprofit Mutual Benefit Corporation Law,
as well as various environmental and land use statutes. In addition,
statutes based on separate, rather than common, ownership models
still control many aspects of the governing law. See, e.g., Civ. Code
§§ 1102 et seq., 2079 et seq. (real estate disclosure).

The complexities and inconsistencies of this statutory
arrangement have been criticized by homeowners and
practitioners, among others. See, e.g., SR 10 (Lee and Sher) (April
10, 1997); California Research Bureau, Residential Common Interest
Developments: An Overview (March 1998).

The association boards that administer common interest
developments, composed of elected unit owners, encounter a
statutory framework that is unduly complex; the lay volunteers
often make mistakes and violate procedures for conducting
hearings, adopting budgets, establishing reserves, enforcing
parking, and collecting assessments. The statutes provide no
practical enforcement provisions to deter violations. Housing
consumers do not readily understand and cannot easily exercise
their rights and obligations.

The statutes affecting common interest developments should be
reviewed with the goal of setting a clear, consistent, and unified
policy with regard to their formation and management and the
transaction of real property interests located within them. The
objective of the review is to clarify the law and eliminate
unnecessary or obsolete provisions, to consolidate existing statutes
in one place in the codes, and to determine to what extent common
interest housing developments should be subject to regulation.

Procedure for Removal of Invalid Liens (Memo. 98-56, p. 30)

The memorandum refers to Senate Bill 1759 (Ayala), which would provide an

expeditious procedure for removal of liens. The bill has been enacted as Chapter

779 of the Statutes of 1998. This makes a Commission study of the matter

unnecessary.

Exhaustion of Administrative Remedies (Memo. 98-56, pp. 30-31)

The memorandum notes that a recent Court of Appeal decision suggests that

the Legislature abrogate the rule in Alexander v. State Personnel Board, 22 Cal. 2d

198, 137 P. 2d 433 (1943). The Supreme Court has now accepted the case for

review, vacating that decision. The Court notes that, “This case concerns

whether, under the doctrine of exhaustion of administrative remedies, opponents

of a decision of a local agency formation commission must seek reconsideration

of a final decision of the agency before seeking judicial review”.
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The staff would like to bring to the Supreme Court’s attention the

Commission’s recommendation to overrule the Alexander case. However, given

our experience with an amicus curiae submission concerning the business

judgment rule (see discussion below), we are inclined to think it’s not worth it.

We have transmitted the Commission’s recommendation to the parties in this

case.

Public Records Law (Memo. 98-56, pp. 31-32)

Professor Kelso agrees that the public records law needs to be reviewed, and

on a priority basis — this is an important law, and privacy issues are directly

impacted by electronic transmission and storage of information.

Administrative and Judicial Review of Parking Citations (Memo. 98-56, pp. 32-

33)

The staff notes in the memorandum that although the filing fee for judicial

review of an administrative parking citation determination is $25, that fee is

reimbursable if the contestant prevails. Gerald Genard reports that this

information is not made public; he was not aware of the reimbursement

provision until he raised the issue with us. “However, at the very least, there

ought to be a requirement that the local enforcement agency and the court give

out truthful and complete information. The failure to do so only makes the

process more of a farce. Right now, the only documentation involved tells the

appellant to contact the police department for information on processing appeals.

There is no requirement to provide written procedures with the correct

information.” Exhibit p. 4.

Professor Kelso notes that significant improvements were made in the

parking citation review procedures in 1995. The real problem is the basic

legislative decision to privatize enforcement, removing the responsibility of the

local agency. The experience of McGeorge’s Institute for Administrative Justice,

which handles many of these proceedings, is that the hearing process is OK,

given the context in which it occurs. “This is as good as it gets.”

Criminal Sentencing (Memo. 98-56, pp. 33-34)

Professor Kelso indicates there is general consensus that some overhaul of

criminal sentencing law is needed. Past reform efforts have invariably foundered

on the fact that in order to rationalize the system, some sentences have to be

raised or others have to be lowered, or both. This engenders opposition from
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intransigent interests affected. The question is whether there is the political will

to do what is necessary to reform the system. Professor Kelso suggests that a

sense of this might be obtained from the new Governor, Attorney General, and

Legislature.

In any event, a moratorium on changes might be beneficial and give the

parties an opportunity to reflect. This view has been expressed also by legislative

committee staff with whom we have spoke.

Computation of Traffic Fines (Memo. 98-56, p. 34)

Professor Kelso thinks that a consolidation or cross-referencing of the fine

statutes would be admirable.

Derivative Actions (Memo. 98-56, p. 35)

The staff submitted for filing with the Supreme Court and served on the

parties a letter transmitting the Commission’s recommendation to codify the

business judgment rule, for consideration in connection with the Court’s review

of Lamden v. La Jolla Shores Clubdominium Homeowners Ass’n, 72 Cal. Rptr. 906

(1998) (applicability of business judgment rule to homeowner association’s duty

of repair and maintenance). The Clerk of the Supreme Court would not accept

our submittal on the basis that, once a hearing has been granted, court rules will

allow amicus curiae submissions only by appearance in the proceeding and the

filing of a formal brief.

The staff elected not to make an appearance and submit a brief because we

are concerned that stretches the boundaries of the Commission’s statutory

authority. This is something the Commission needs to discuss. Meanwhile, we

have encouraged other interested persons involved with the Commission’s

recommendation to submit an amicus brief.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary




