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Memorandum 98-29

Judicial Review of Agency Action: SB 209 Followup

This Memorandum replaces Memorandum 98-9 which was not considered at

the last meeting.  At the January meeting, the Commission considered whether to

prepare a new judicial review recommendation limited to review of state and

local agency adjudication, replacing the administrative mandamus statutes, Code

of Civil Procedure Sections 1094.5 and 1094.6.  The Commission asked the staff to

contact the organizations that opposed SB 209 to get their reaction.  The staff sent

out 20 letters to these organizations.  We received six responses, attached:

Exhibit pp.
1. Gary Patton, Planning and Conservation League ................... 1
2. Dave Low, California School Employees Association ................ 2
3. Gerald James, Association of Cal. State Att’ys & ALJs ............... 3
4. Michael Rawson, California Affordable Housing Law Project ......... 4
5. Russell Iungerich, Calif. Academy of Att’ys for Health Care Profs. .... 5-6
6. Rick Simons, Consumer Attorneys of California .................... 7

Opposed

Mr. Simons of the Consumer Attorneys of California says more study of

judicial review of administrative adjudication is “unwarranted.”  Mr. Patton

urges the Commission not to go forward, saying the Planning and Conservation

League would undoubtedly oppose such a bill.  Mr. Iungerich says the

“Academy is inalterably opposed,” and that “[e]xperienced practitioners do not

see any reason to replace a statute which works well and [with] which the bench

and bar are familiar.”  He says the Academy “would support selective provisions

of SB 209, such as codification of rules for exhaustion of administrative remedies,

but as separate sections standing on their own.”

Mr. Simons says Commission review of local agency hearing procedures

“would be helpful.”
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Neutral

Mr. Low and Mr. James take a wait-and-see attitude, but do not appear

enthusiastic about the proposal.  Mr. Rawson has no objection to the proposal if

his concerns are addressed.

Discussion

In favor of going forward is the fact that the Commission and staff have

invested considerable time and effort developing the comprehensive judicial

review recommendation, and we could probably develop a proposal limited to

review of administrative adjudication with relatively little additional effort.

Although the administrative mandamus statutes are more fleshed out and

detailed than the cryptic traditional mandamus provisions, there are areas in

which codification might be useful — exhaustion of administrative remedies,

standards of review (other than for factfinding), record for review, and venue.

Against going forward is the fact that there is little enthusiasm for it and some

opposition.  If we bring another bill before the Senate Judiciary Committee (our

oversight committee) with little support and some strong opposition, legislators

may well ask why we continue with this project instead of concentrating our

resources in areas where there is consensus for change.  Also, in a recodification,

there is a risk of introducing new ambiguities and raising new questions,

requiring years of appellate decisions to resolve.

Concerning Mr. Simons’ suggestion that the Commission study local agency

hearing procedures, representatives of public employee groups (e.g., Bill Heath

of the California School Employees Association) have said separation of

prosecutorial from adjudicative functions in local agencies is the one reform they

most need.  But local agencies have told us that separation of functions is the one

reform they cannot accept because of its cost implications.  The staff believes it is

unlikely we can achieve a consensus for reforming local agency procedures.

On the basis of three neutral letters and three opposed, and the lack of any

constituency urging the Commission to go forward, the staff doubts more work

on the judicial review project will be fruitful.  Although SB 209 was supported by

a letter from the California Judges Association, the Association declined to send a

witness to the hearing.  We did get more active support from the Judicial

Council, but the Council believed the main benefit of SB 209 was that it would

have replaced all the various and confusing methods of judicial review.  A bill

dealing only with review of adjudication would not have this benefit.
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Staff Recommendation

In view of the opposition of the Consumer Attorneys of California, the

California Academy of Attorneys for Health Care Professionals, and the Planning

and Conservation League, the staff recommends against investing any more

resources in the judicial review project.

Respectfully submitted,

Robert J. Murphy
Staff Counsel
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