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First Supplement to Memorandum 98-14

Protecting Settlement Negotiations:
Comments of Professor David Leonard

Professor David Leonard of Loyola Law School has provided comments

(Exhibit pp. 1-3) on the staff draft attached to Memorandum 98-14.

Professor Leonard “disagree[s] with the Commission’s view that evidence of

compromise should be shielded from discovery and subject to a privilege, rather

than simply excluded at trial.” (Exhibit p. 1.) He fears that “creating a privilege

encompassing compromise evidence, and making such evidence undiscoverable,

would go further than is necessary to encourage settlement.” (Exhibit p. 2.)

Professor Leonard does not support the middle-ground approach taken in the

draft, in which evidence of settlement negotiations would only be privileged and

barred from discovery pursuant to an explicit written agreement of the parties:

One obvious problem is that it will operate in favor of the more
sophisticated parties represented by counsel aware of the rules and
acting to protect clients to the fullest extent possible. Persons not
yet represented by counsel, or represented by less sophisticated
counsel, often will be unaware of the opportunity to protect
compromise evidence in this more expansive way.

[Exhibit p. 2.]

According to Professor Leonard, the availability of this greater protection will

also provide “additional points of friction between the parties that might

undermine the goal of encouraging efforts at compromise.” (Id.)

Finally, Professor Leonard reiterates his sentiment that the rule for settlement

negotiations should follow an “inclusionary” approach (making such evidence

admissible except for certain purposes) instead of an “exclusionary” approach

(making such evidence inadmissible except for certain purposes). “The

advantage of the inclusionary approach is that it is not necessary to articulate in

advance all possible purposes for which the evidence may be admitted.” (Exhibit

p. 3.)
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